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April 11, 1997

Ms. Pilialoha E. Lee Loy 
Chair, Board of Trustees 
Employees'Ms. Lee Loy:

Re: The Effect of a Renunciation of Succession Pursuant to Section 560:2-801, Hawaii
Revised Statutes, on the Payout of Retirement Benefits

Mr. Stanley Siu, the Administrator, requested our advice as to the effect of a renunciation of
succession pursuant to section 560:2-801, Hawaii Revised Statutes, on the payout of death
benefits by the Employees' Retirement System of the State of Hawaii ("ERS"). 

The facts giving rise to the request occurred in 1995. Section 560:2-801 in effect at that time
provided for a "renunciation of succession." That section was amended in 1996 to refer to
"disclaimer of property interests." While we discuss the law as it existed when the specific facts
arose, our analysis and conclusion would be the same under the law as it exists on the date of this
letter, except for the amended requirements and subsection designations.

The facts, as we understand them, are that an ERS member passed away while in state service.
This member had designated the member's parents as co-beneficiaries to receive all benefits
payable from the ERS in the event of this member's death. One of the co-beneficiary parents
passed away approximately six weeks after the member's death. The deceased parent's personal
representative and special administrator of the deceased parent's estate filed a timely
renunciation of succession in the appropriate state court. (top)

The effect of a renunciation of succession, pursuant to section 560:2-801, Hawaii Revised
Statutes, is that the renouncing party, in this case the deceased parent, is deemed to have
predeceased the member from whom the retirement benefits would have been received. Thus, the
member's death benefits should be paid to the sole remaining beneficiary.

The ordinary death benefit for the pertinent membership class is specified in section 88-84(a),
Hawaii Revised Statutes, which provides in pertinent part as follows: 

§88-84 Ordinary death benefit. (a) Upon receipt of proper proof of a member's death in
service, there shall be paid to the member's designated beneficiary an ordinary death
benefit consisting of: 

(1) The member's accumulated contributions and, if no pension is payable under
section 88-85, in addition thereto an amount equal to fifty per cent of the
compensation earned by the member during the year immediately preceding the
member's death if the member had at least one year but not more than ten full years
of credited service, which amount shall increase by five per cent for each full year of
service in excess of ten years, to a maximum of one hundred per cent of the
compensation (top)
. . . .

Pursuant to section 88-84(a) this deceased member's co-beneficiaries are entitled to
approximately $70,200.

Section 560:2-801, Hawaii Revised Statutes, part of Hawaii's Uniform Probate Code, provided in
1995 in pertinent part as follows: 

§560:2-801 Renunciation of succession. (a) A person or the representative of an
incapacitated or protected person, or the personal representative of a deceased person with
the written consent of all affected beneficiaries, who is an heir, devisee, grantee, donee,
surviving joint tenant, person succeeding to a renounced interest, beneficiary under a
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testamentary instrument or nontestamentary instrument, who has not accepted the
property or interest to be renounced, or appointee under a power of appointment exercised
by a testamentary instrument, or a nontestamentary instrument, may renounce in whole or
in part the right of succession to, or transfer to him of, any property or interest therein,
including a future interest, by filing a written renunciation under this section. (top)
. . . . 
The instrument shall (1) describe the property or interest renounced, (2) declare the
renunciation and extent thereof, and (3) be signed by the person renouncing.

(b) (1) An instrument renouncing a present interest shall be filed not later than nine
months after the death of the decedent or donee of the power.

. . . . 
(3) The renunciation shall be filed in the court of the judicial circuit in which
proceedings have been commenced for the administration of the estate of the
deceased owner or deceased donee of the power . . . . A copy of the renunciation
shall be delivered in person or mailed by registered or certified mail to any
personal representative, or other fiduciary of the decedent or donee of the
power. . . .

(c) Unless the decedent or donee of the power has otherwise provided, the property or
interest renounced devolves as if the person renouncing had predeceased the decedent
. . . . A renunciation relates back for all purposes to the date of the death of the
decedent or the donee of the power.

Pursuant to section 560:2-801(a), an heir, or the heir's personal representative "with the written
consent of all affected beneficiaries," may renounce the right of succession of, or transfer to the
heir, any property by filing a written renunciation of succession which complies with section
560:2-801. The deceased parent's renunciation of succession provides in pertinent part as
follows: (top)

That . . . Personal Representative for the estate of [the deceased parent], desires to
renounce, and by this document does renounce all of the estate's right, title and interest in
any asset, or that part of an asset, within the estate of [the deceased ERS member] which is
"income in respect of a decedent" (as defined for federal income tax purposes as of the date
of [the deceased ERS member's] death) including, but not limited to the following assets
whether such asset would vest by "operation of law" and/or intestate succession and/or as a
result of a disclaimer(s), (whether qualified or non-qualified) by other persons having an
interest in any part of the estate of [the deceased ERS member]. [Emphasis in original.]
(top)

The renunciation then lists the deceased member's retirement account with the ERS. Thus, the
deceased parent's renunciation of succession instrument complies with the requirements of
section 560:2-801, because it describes the interest renounced, declares the renunciation and the
extent thereof, is signed by the person renouncing, includes the written consent of all affected
beneficiaries, and was timely filed. (top)

Pursuant to section 560:2-801(c)(1), the renounced interest must devolve as if the renouncing
party had predeceased the deceased ERS member. When an ERS beneficiary predeceases an ERS
member, the effect of the death is specified in section 88-93, Hawaii Revised Statutes, which
provides in pertinent part as follows: 

§88-93 Named beneficiaries by active members; effect of marriage, divorce, or death. All
nominations by written designation of beneficiaries shall become null and void when:

(1) The beneficiary predeceases the member; 
. . . .

Any of the above events shall operate as a complete revocation of such designation . . . .

The term "beneficiary" is defined by section 88-21, Hawaii Revised Statutes, as "the recipient of
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any benefit from the system or, as the context may indicate, the natural person or persons
designated by a member to receive the benefits payable in the event of the member's death."
(top)

Section 88-93 provides that a member's designation is null and void when the beneficiary
predeceases the member. Because of the operation of the renunciation of succession pursuant to
the Uniform Probate Code, the beneficiary, in this case, the deceased parent, is deemed to have
predeceased the member. Therefore, the only remaining beneficiary is the remaining parent and
the ERS may pay the member's benefits to the sole remaining beneficiary. (top)

Very truly yours, 

Katherine C. Desmarais 
Deputy Attorney General

APPROVED: 

Margery S. Bronster 
Attorney General



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


