
            

 

 
 

D E P AR T M E NT  O F  T H E  AT T O R N E Y  G E NE R AL  
 

D AV I D  Y .  I G E  
G O V E R N O R  

 
D O U G L AS  S .  C H I N  

A T T O R N E Y G E N E R A L  

 

For Immediate Release   News Release 2016-26 
May 20, 2016 

 
ATTORNEY GENERAL ASKS 9th CIRCUIT COURT 
TO LIFT INJUNCTION AGAINST MAUI HOSPITALS 

 
HONOLULU –   Attorney General Doug Chin filed today a motion in the Ninth Circuit 
Court of Appeals asking the Court to lift or modify an order it issued three days ago that 
temporarily stops activities related to the transition of Maui Memorial Medical Center, 
Kula Hospital & Clinic, and Lanai Community Hospital to a new Kaiser entity.   

Attorney General Chin explained, “We asked the Court to lift or modify the order now 
and allow the work necessary to implement the transition to go forward.  The Court’s 
order came six weeks before the transfer to Kaiser.  By all accounts that is not enough 
time to reverse course and run the hospitals as public facilities.”   

In 2015, the state legislature passed a law ending the Hawaii Health Systems 
Corporation’s delivery of health care services at the three Maui facilities and transferring 
service delivery to a private operator.  On January 14, 2016, the Hawaii Health Systems 
Corporation board and its regional board signed an agreement to transition to a new 
Kaiser entity, Maui Health Systems.  United Public Workers, representing some of the 
Maui hospital employees, sued to stop the transition from taking place in the case of 
United Public Workers v. Ige.  On February 19, 2016, United States District Court Judge 
Helen Gillmor ruled in favor of the State, and UPW appealed to the federal Ninth Circuit 
Court.  On May 17, 2016, the Ninth Circuit Court ordered the State to temporarily stop 
all activities related to the transition until September 30, 2016, unless sooner terminated 
by the Court, and for the parties to submit a joint status report. 

“Governor Ige’s top priority is to protect patients in the Maui region hospitals,” Chin 
said.  “Our motion offers the Court a path to protect UPW members while the appeal is 
pending and simultaneously let the complex details of the implementation resume.” 
 
It is not known when the Court will rule on this motion.  The motion and certain 
supporting documents are attached. 
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 2.  Facts showing the existence and nature of the claimed emergency.  

On May 17, 2016, this Court issued an Order enjoining Governor Ige and "all 

persons acting in concert with the Governor" from "enforcing or implementing, or 

taking any steps to enforce or implement, 2015 Hawai‘i Session Law, Act 103. See 

5/17/16 Order (hereinafter "Order").  This motion seeking to dissolve or narrow 

that injunction is an emergency motion because "to avoid irreparable harm relief is 

needed in less than 21 days." Ninth Cir. R. 27-3(a).   

 As more fully explained in the motion, the process of transferring the Maui 

Region's three hospital facilities, from the State to Kaiser, requires multiple and 

complex preparatory actions that take significant time to complete.  These 

preparatory steps, necessary to effectuate transition, cannot be halted without 

significant delay to the ultimate transition: 

 As Dr. Linda Rosen explains in her attached declaration and exhibits, there 

are dozens of preparatory steps that include, for example, completing 

schedules, filing government and private program termination cost reports, 

transfer of inventory to Kaiser, consultation with unions, amendment or 

adoption of Medical Staff Bylaws, and multiple contractual assignments.  

Decl. of Rosen at ¶ 3 and attached Exh. 1.   

 The injunction also prevents "completing negotiations and securing 

consents to the transfer by lease of the Maui Region's three Hospital 
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Facilities to Kaiser and modification of certain underlying documentation 

from some of the Region's lenders and its capital lessors."  See Decl. of 

Hirai.   

Moreover, the imposition of the injunction at this late date – three months 

after the district court denied UPW's motion for injunctive relief and less than 7 

weeks before the planned transition date – has increased the harm to the State and 

severely threatens effective health care delivery and patient safety.  These 

additional harms arise for the following reasons: 

 Because the transition was planned for July 1, 2016, the Maui Regional 

System's new staff recruitment and hiring, new equipment acquisition, 

software maintenance contracts, and contracts for the acquisition of 

supplies past the transition date, were all suspended, not renewed, or 

cancelled.  Decl. of Lo at ¶ 5.  The injunction precludes Kaiser from 

fulfilling those duties, as expected.  And because the injunction comes so 

late in the game, there is inadequate time left to find replacement doctors, 

staff, medical supplies and equipment, and computer software.  Id.  

Specifically, without the transition, Maui Region will be left with 

inadequate physician coverage (e.g., without a medical oncologist), and 

with an exacerbated nursing staff shortage that "will potentially jeopardize 

patient safety."  Id. at ¶¶ 6, 9. 
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 Failure to transition on July 1 will mean that Maui Region facilities may 

not have, and may not be able to obtain, adequate supplies after June 30, 

given the Maui Region's systematic reduction of ordering supplies, 

including medications, during the past few months.  Decl. of Lo at ¶ 10.  

Hardware service and support contracts, including those for IV pumps, and 

critical diagnostic equipment, expire by June 30, 2016, and were not 

renewed because Kaiser would have assumed responsibility for the 

hardware upon the closing of the deal.  Id. at ¶ 13.  The injunction, by 

preventing the deal closing, jeopardizes Kaiser's post-transition assumption 

of responsibility for the hardware, software, medications, supplies, and 

supplementing of hospital staff.  All this "will jeopardize safe patient care, 

and will have catastrophic consequences for the people of Maui."  Id. at ¶ 

16.    

 The injunction creates the need for the Hawaii Hospital Systems 

Corporation to renegotiate its contract with vendors to commence an 

upgrade to its current electronic medical record system (e.g., its clinical 

and pharmacy technology applications) prior to July 1.  Decl. of Rosen ¶ 

11.  The upgrade is necessary in order to comply with federal requirements, 

and because the vendor will not be supporting the current version after July 

1.  Id.  HHSC did not contract for the upgrades to commence prior to July 1 
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because, prior to this Court's injunction, there would have been no need to 

upgrade the Maui facilities "once the transfer [to Kaiser] was completed."  

Id. at ¶ 11.   

 The belated injunction puts into limbo the status of hundreds of contracts 

for goods and services that Kaiser would assume from HHSC and the Maui 

Region upon transfer.  Decl. of Rosen at ¶ 12.  HHSC will need to contact 

each of these vendors to inform them that the transfer completion date will 

likely be delayed, but that it has no further information as to when the new 

transfer date might be, or to provide assurances that the transfer will take 

place at all.  Id. at ¶ 11. 

 The belated injunction also puts the Medicare-mandated change of 

ownership application process into jeopardy, by prohibiting HHSC from 

timely responding to requests for clarification or additional information 

regarding its already submitted applications regarding "change of 

ownership" from the State to Kaiser.  Decl. of Rosen at ¶ 13-16.   

 The belated injunction directly impacts patient care because it affects 

HHSC's ability to assure an adequate number of qualified physicians to 

staff the hospitals.  Decl. of Rosen at ¶ 10.  HHSC physicians who have 

already made plans based on the July 1 transfer date may not be able to 

change these plans, and the new uncertainty created by the belated 
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injunction may reasonably cause Kaiser-recruited physicians (anticipated to 

cover post-July 1 staffing needs) to change their employment 

commitments.  Id. at ¶ 10.   

 The belated injunction also affects patient safety because the uncertainty of 

transfer creates a new and dangerous distraction to staff who must be able 

to stay focused on their tasks with a minimum of distraction.  Decl. of 

Rosen at ¶ 16.   

As the State explains in its motion, the above facts create an emergency 

situation affecting patient care in Maui Region hospitals.   

3.  Notification to the Court and Counsel.  On May 18, 2016, Attorney 

General Douglas S. Chin spoke by telephone with Scott A. Kronland, counsel for 

Plaintiff-Appellant United Public Workers, American Federation of State, County, 

and Municipal Employees, Local 646, AFL-CIO, and informed him that the 

Governor was considering the filing of a motion requesting this Court to modify 

the injunction.  See Decl. of Chin at ¶ 2.   

On May 20, 2016, Tammy Tam, Legal Assistant with the Appellate Division 

of the Hawai’i Department of the Attorney General, called the Ninth Circuit Court 

of Appeals Clerk's Office, and was transferred to and left a voicemail message for 

Allison Taylor, the motions attorney on duty today.  See Decl. of Tam at ¶2.  Ms. 

Tam's message informed Ms. Taylor that, pursuant to Circuit Rule 27-3, the State 
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wished to inform her that it would be filing, on May 20, 2016, State Defendants 

Emergency Motion to at Minimum Narrow the Injunction Issued by this Court on 

May 17, 2016. Id. 

 DATED:  Honolulu, Hawaii, May 20, 2016. 

      DOUGLAS S. CHIN 
      Attorney General of Hawai‘i 
 
      s/ Douglas S. Chin                                 
      GIRARD D. LAU 
      KIMBERLY TSUMOTO GUIDRY 
      CHARLEEN M. AINA  

DEIRDRE MARIE-IHA 
      RICHARD H. THOMASON 
      Deputy Attorneys General 
 
      Attorneys for David Y. Ige, 

in his capacity as Governor 
of the State of Hawai‘i 
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Governor Ige's Emergency Motion under Circuit Rule 27-3 to 
at minimum Narrow the Injunction issued by this Court on May 17, 2016 

 
On May 17, 2016, this Court issued an Order enjoining Governor Ige and 

"all persons acting in concert with the Governor" from "enforcing or 

implementing, or taking any steps to enforce or implement, 2015 Hawaii Session 

Law, Act 103." See 5/17/16 Order (hereinafter "Order").  This motion seeking to 

dissolve or narrow that injunction is an emergency motion because "to avoid 

irreparable harm relief is needed in less than 21 days." Ninth Cir. R. 27-3(a).  

Indeed, as more fully explained below, each and every day that passes since this 

Court issued its Order, irreparable harm is and will be done to Governor Ige's effort 

to expedite the safe transition of operations of the Maui Regional System's health 

care facilities from the State to the private entity, Maui Health Systems, a Kaiser 

Foundation Hospital, LLC ("Kaiser").  Delaying this transition delays the private 

entity's expected ability to use the health care facilities more economically and 

efficiently and to more cost-effectively deliver health care services to the affected 

communities. See Act 103 Section 1, Session Laws of Hawaii 2015 at 256-57 

("private entities may be able to use the corporation's health care facilities more 

economically and efficiently").  This in turn will jeopardize the health and welfare 

of the communities currently served by the Maui Regional System's health care 

facilities. 
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Furthermore, as explained in detail later, the belated nature of the injunction, 

less than 7 weeks before the planned transition, has created unique and severe 

threats (including, e.g., doctor and nursing shortages, and unavailability of critical 

medical equipment) to the ability of the Maui region hospitals to provide adequate 

medical services to the communities they serve. 

Although the injunction should be dissolved in its entirety because of these 

unique and severe threats to public health, arising out of changed circumstances 

flowing from the belated injunction, see System Federation No. 91 v. Wright, 364 

U.S. 642, 647 (1961) ("sound judicial discretion may call for the modification of 

the terms of an injunctive decree if the circumstances, whether of law or fact, … 

have changed, or new ones have since arisen."), at minimum, the injunction should 

be substantially narrowed to only bar elimination of public employee status due to 

Act 103.  Narrowing the injunction in that fashion will still prevent all of the 

alleged harm plaintiffs claim they may suffer, while furthering the State and public 

interest in adequate health care access for the Maui region.  An injunction broader 

than needed to eliminate the alleged harms to plaintiffs is unwarranted. 

I.  The existing injunction is causing irreparable harm to the State's interest in 
expeditiously improving the health care delivered to the affected communities, and 
is undermining the public interest in quality health care. 
 

The process of transitioning the delivery of health care services from a State-

operated entity to a private entity takes a massive and complex combination of 
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preparatory actions to bring the transition into full fruition on the transfer 

completion date.  These multiple and often complex preparatory actions must take 

place over a significant period of time. See Decl. of Rosen at ¶3 ("Interruption of 

the preparatory work will have serious consequences, including substantially 

delaying eventual transfer[,] because until these preparatory steps are completed, 

the transfer cannot occur.”) These dozens of steps include, for example, 

completing schedules, filing government and private program termination cost 

reports, transfer of inventory to Kaiser, consultation with unions, amendment or 

adoption of Medical Staff Bylaws, and multiple contractual assignments. See Id. & 

Exh.1 attached to Decl. of Rosen.    

Furthermore, the injunction will delay transition by prohibiting the 

completion of negotiations and the securing of consents to the transfer by lease of 

the Maui Region’s three Hospital Facilities to Kaiser, and by preventing 

modification of certain underlying documentation from some of the Region’s 

lenders and its capital lessors. See Decl. of Hirai. 

The injunction issued pursuant to the Order, by enjoining all actions by the 

Governor and all persons acting in concert with the Governor, from "taking any 

steps to enforce or implement [Act 103]" means that all of the above-referenced 

preparatory activities, necessary to a successful ultimate transition of health care 
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delivery from the State to the private entity by the transfer completion date, must 

be halted.   

Accordingly, because the injunction halts the preparatory activity needed to 

timely effectuate the transition by the transfer completion date, which is July 1, 

2016, the injunction is frustrating the State's goal of improving as soon as possible 

the health care services to be delivered to the community served by the Maui 

Regional System.  This harm is undeniably irreparable, because inadequate health 

care for any period of time cannot generally be undone by subsequent 

improvements.  Patients who pass cannot be revived, and patients whose health is 

harmed often cannot have their health condition restored to what it would have 

been had better health care services been earlier provided.  Moreover, even if a 

person's health can be restored, suffering poor health even temporarily is 

irreparable, as one can obviously never go back and relive the past period in better 

health.   

For much the same reason, the existing injunction is damaging the public 

interest by delaying the ultimate eventual transfer to an even later date than if the 

injunction had not been imposed.  The sooner the injunction is dissolved or 

narrowed, the sooner the preparatory activities can continue, and thus the earlier 

members of the community will have access to the enhanced health care the 

transition is expected to bring about. 
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II.  At the very least, the injunction must be substantially narrowed, because the 
broad scope of the current injunction is unnecessary to protecting any of UPW's 
alleged legal interests.   
 
 Even if this Court ultimately concludes, despite the arguments above and in 

Section III, infra (regarding changed circumstances), that plaintiffs' (hereinafter, 

"UPW") alleged harms are sufficient to require some kind of injunction pending 

appeal, it is absolutely clear, as explained below, that the breadth of the current 

injunction is unnecessary to prevent the alleged harms to UPW.  Because a 

substantially narrowed injunction can fully protect UPW from its alleged harm, yet 

help to mitigate the harm to Governor Ige and the health care needs of the served 

communities, Governor Ige respectfully requests that the injunction, at minimum, 

be appropriately narrowed in scope.   

 The critical fact is that all of UPW's alleged irreparable harm, if it exists at 

all, stems from the subject employees losing their status as state employees, and 

becoming employees of a private entity (and in some cases having their state job 

changed) due to Act 103.  UPW emphasizes that such a shift of their members 

from state employees to private employees could entail potential loss of state civil 

service protections, and potential losses of, or changes in, state employment or 

retirement benefits, and other protections unique to state workers. See UPW's 

2/17/16 Emergency Motion at p.8 (end of 1st full paragraph), at p.50 (top), p.51 

(top half). This in turn could lead some to instead seek to enforce RIF rights to stay 
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in alternative state employment, which plaintiffs believe cause other potential 

harms. Id. at pp.10-11, 11-12.   If, however, the workers do not lose their status as 

state employees (or have their state job changed) due to Act 103, then none of 

these alleged harms to UPW members comes to pass.   

 Accordingly, an injunction that simply and only precludes Governor Ige, 

and all persons acting in concert with the Governor, from actually changing the 

status of the Maui Regional System employees from state workers into private 

workers (or having their state job changed) due to Act 103 would eliminate all 

alleged harm to UPW.  Because the alleged harm to UPW disappears with such an 

injunction, UPW is plainly not entitled to an injunction that goes a single step 

beyond that very narrow and limited scope. See Skydive Arizona v. Quattrocchi, 

673 F.3d 1105, 1116 (9th Cir. 2012) ("An injunction should be 'tailored to 

eliminate only the specific harm alleged.'").  Indeed, an injunction that is not 

"tailored to eliminate only the specific harm alleged" is an "overbroad injunction" 

which "is an abuse of discretion." E. & J. Gallow Winery v. Gallo Cattle Co., 967 

F.2d 1280, 1297 (9th Cir. 1992). 

 Moreover, such a narrow and limited injunction will eliminate a significant 

amount of irreparable harm to Governor Ige, and the public interest, that is caused 

by the broad injunction imposed by this Court's current May 17, 2016, Order.  That 

is because the current broad injunction -- which enjoins "taking any steps" to 
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implement Act 103 -- prevents the State from taking any of the preparatory 

actions (discussed supra at pp.2-4) needed to ultimately effectuate the eventual 

transition from state to private provision of health care.  Because this transition 

cannot simply happen overnight without these preparatory steps being taken to 

facilitate the transition, the current broad injunction that enjoins these preparatory 

steps from being taken means that when and if the injunction is lifted (in the event 

Governor Ige ultimately prevails on appeal on the merits of UPW's legal 

challenge), the transition will not be able to take place forthwith.  Instead, the 

enjoined preparatory actions will have to commence at that point (rather than 

having already been completed had they not been enjoined).  Therefore, the State 

will have to wait until all the necessary preparatory actions are subsequently 

completed, which could take months, thereby substantially delaying the ultimate 

transition. 

 Thus, the current broad injunction will cause irreparable harm to Governor 

Ige and the public interest by delaying the ultimate transition, and thereby delaying 

the community's access to the better health care services that the transition is 

expected to bring about.     

 In short, narrowing the injunction to the more limited form discussed above 

is a win-win for everyone.  The narrow injunction eliminates all harm to UPW, 

while simultaneously lessening the harm to Governor Ige and the public interest, 
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by speeding up the eventual transition when and if this Court rejects the legal 

challenge raised by UPW.  (If this Court ultimately upholds UPW's legal 

challenge, UPW’s members will have suffered no harm in the meantime, because 

their status as state workers (or their particular state job) would have been fully 

protected in that interim period.) 

 Moreover, this narrowed injunction focused only on maintaining public 

employee status is actually more in line with the injunction UPW itself actually 

sought. See UPW's 2/17/16 Emergency Motion at p.47 (asking Governor Ige to 

wait until the CBA expires before shifting employees "from public to private 

status") & p.50 (asking for "the transition [to be] postponed until the expiration 

of the CBAs").  UPW did not seek to prevent Governor Ige from taking "any steps 

to … implement [Act 103]"; it merely sought to prevent its members from losing 

their status as state employees (or having their state job changed) due to Act 103, 

given the potential loss of benefits such a status change allegedly would entail.   

 For these reasons, this Court, respectfully, should at minimum narrow the 

current injunction to one that only precludes Governor Ige, and all persons acting 

in concert with the Governor, from actually changing the status of the Maui 

Regional System employees from state workers into private workers (or having 

their state job changed) due to Act 103.  As with the current injunction, however, it 

should remain in effect only until September 30, 2016, unless sooner terminated by 
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the court. 

III. Changed factual and legal circumstances in the last three months -- causing the 
injunction to directly place patients' health at risk -- require dissolution of the 
injunction in its entirety.  
 

Furthermore, the imposition of the injunction at this late date has actually 

increased the harm to the State and threatens adequate health care delivery in 

many other ways, as will be detailed below.  This is in addition to the substantial 

harm caused by the injunction's impact in delaying the ultimate transition, as 

discussed in Section I, supra.  Moreover, as explained later, the legal landscape has 

also shifted in the last couple weeks against the validity of plaintiffs' legal 

challenge.  For these reasons, the existing injunction should be lifted in its 

entirety.   

Since UPW brought its emergency motion back in February seeking an 

injunction pending appeal, the harms to the State and the community from 

imposition of the current injunction at this late date have substantially multiplied 

even beyond the already substantial harm discussed in Section I.  That is because 

ever since UPW filed their motion seeking an injunction pending appeal back in 

February, a multitude of changed circumstances have arisen, and new actions and 

events have occurred, in anticipation of the July 1, 2016 transition occurring.  

The sua sponte injunction issued on May 17th halts that transition, resulting in 

even more harm to the State's ability to deliver health care, and seriously 
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jeopardizing patient safety.  Here's precisely why:  Because the transition was 

planned for July 1, 2016, the Maui Regional System's new staff recruitment and 

hiring, new equipment acquisition, software maintenance contracts, and contracts 

for the acquisition of supplies past the transition date, were all suspended, not 

renewed, or cancelled. Decl. of Lo at ¶5.  This made perfect sense in that the new 

private entity Kaiser was expected to soon take over these critical matters.  The 

injunction, however, precludes Kaiser from fulfilling those duties, and worse, 

because the injunction comes so late in the game, there is inadequate time left to 

find replacement doctors, staff, medical supplies and equipment, and computer 

software.  As Maui Region CEO Lo warns, "if the closing does not occur as 

scheduled, healthcare delivery in the Maui Region will be adversely affected." Id. 

at ¶5. 

Specifically, "[w]ithout the transition, Maui Region will be left with 

inadequate physician coverage in certain areas," id. at ¶7, including having no 

medical oncologist. Id. at ¶8.  The injunction will also "perpetuate if not exacerbate 

the already critical staff shortage, and will potentially jeopardize patient safety." Id. 

at ¶6.  For example, "if the transition [to Kaiser] does not close on June 30, 2016, 

Maui Region will face an exacerbated nursing staff shortage, and may not have 

adequate staffing to safely care for [the] patients." Id. at ¶9.  
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Similarly, "the Maui Region has systematically reduced ordering supplies, 

including medications, so as to meet the needs through June 30, 2016," and thus 

failure to close the deal on June 30, 2016 will mean that the "Maui Region 

facilities may not have, and may not be able to obtain, adequate supplies after June 

30, 2016." Id. at ¶10.  Hardware service and support contracts, including those for 

IV pumps, and critical diagnostic equipment, expire by June 30, 2016, and were 

not renewed because Kaiser would have assumed responsibility for the hardware 

upon the closing of the deal. Id. at ¶13.  But the injunction prevents the deal 

closing, and therefore potentially jeopardizes patient care and safety. Id. 

As Maui Region CEO Lo explains: "[b]ut for the injunction, … Kaiser and 

Maui Region were proceeding on schedule for the closing … on June 30, 2016," 

with Maui Region hospitals proceeding to "wind down replacing equipment, 

ordering supplies including medication, recruiting new physicians and other 

medical staff, for a seamless transition of the operations to Kaiser on July 1, 2016." 

Id. at ¶15.  Lo continues:  "if Kaiser is not allowed to assume the responsibility for 

the hardware, software, medications, and supplies and to supplement [hospital] 

staff on June 30, 2016, it will be very difficult for the Maui Region to operate its 

three facilities after June 30, 2016," id., which "will jeopardize safe patient care, 

and will have catastrophic consequences for the people of Maui." Id. at ¶16. 

Similarly, Kaiser Senior Director for Merger and Acquisition Transitions 
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Daniel Goldberg has identified similar risks to patient safety and welfare if the 

transition on July 1, 2016 does not occur. See Declaration of Goldberg.   

 Linda Rosen, Chief Executive Officer of Hawaii Health Systems 

Corporation ("HHSC"), also details the grave and specific operational issues 

impacting patient care caused by the belated nature of the injunction.  For example, 

the injunction creates the need for HHSC to expeditiously negotiate and commence 

an upgrade to its current electronic medical record system (e.g., its clinical and 

pharmacy technology applications) prior to July 1.1  Decl. of Rosen at ¶11.  Had an 

injunction been issued two months ago, HHSC could have taken steps to mitigate 

the impact of this systems upgrade.  Id. at ¶11.  As it stands, this Court's belated 

injunction not only requires HHSC to renegotiate its contract with the systems 

vendors to belatedly include the Maui facilities, but it requires HHSC to make 

plans to train Maui employees in July, "a time when the facilities are already 

struggling to remain properly staffed with employees who are able to remain 

focused on their jobs."  Id. at ¶11. 

 As Rosen further explains, the belated injunction puts into limbo the status 

of hundreds of contracts for goods and services that Kaiser would assume from 

                                                 
1 The upgrade is critical because it is federally required, and the systems vendor 
will not support the current version of the system (presently utilized by HHSC) 
after July 1.  Decl. of Rosen at ¶11.  HHSC did not contract for the upgrades to 
commence prior to July 1 because, prior to this Court's injunction, there would be 
no need to upgrade the Maui facilities "once the transfer [to Kaiser] was 
completed."  Id. at ¶11.   
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HHSC and the Maui Region upon transfer.  Decl. of Rosen at ¶12.  HHSC will 

need to contact each of these vendors to inform them that the transfer completion 

date will likely be delayed, but that it has no further information as to when the 

new transfer date might be, or to provide assurances that the transfer will take 

place at all.  Id. at ¶12. 

 The belated injunction also puts the Medicare-mandated change of 

ownership application process into jeopardy.  Pursuant to 42 CFR § 489.18(a)(4), 

the Lease of the Maui Region hospitals constitutes a change of ownership 

("CHOW") under Medicare rules.  Decl. of Rosen at ¶13.  The CHOW must be 

approved by the Centers for Medicare and Medicaid Services in order to ensure 

Kaiser's Medicaid provider status.  Id. at ¶13.  The CHOW process is currently 

pending, and Noridian, the company responsible for ensuring that all application 

requirements are met, is in the process of verifying the information that HHSC and 

Kaiser have submitted.  Id. at ¶¶14-15.  The injunction, which prohibits HHSC 

from taking any step towards implementation of Act 103, would prevent HHSC 

from timely responding to Noridian's requests for clarification or additional 

information, thus potentially risking rejection of HHSC and Kaiser's CHOW 

applications.  Id. at ¶13-15.   

 As Rosen emphasized, the belated injunction also directly impacts patient 

care because it affects HHSC's ability to assure an adequate number of qualified 
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physicians to staff the hospitals.  Decl. of Rosen at ¶10.  HHSC physicians have 

made plans based on the July 1 transfer date, plans that they might not be able to 

easily change.  Id. at ¶10.  And the new uncertainty created by the belated 

injunction may reasonably cause Kaiser-recruited physicians (anticipated to cover 

post-July 1 staffing needs) to change their employment commitments.  Id. at ¶10.   

Likewise, the belated injunction affects patient safety because the 

uncertainty of transfer creates a new and dangerous distraction to the staff: 

The most important element in patient safety is the human element, the 
workforce.  Not only must staff be qualified and well-trained, they must be 
able to stay focused on their tasks with a minimum of distraction.  
Anything that negatively affects the smooth transition of operations from 
one responsible party to another has the potential to produce lapses in patient 
care.  This concern cannot be overstated.  This injunction does not in itself 
provide any benefit for the employees.  Instead, it inserts a degree of 
uncertainty that is disturbing. 
 

Decl. of Rosen at ¶16 (emphases added).  

 Finally, the Chief of the Medical Staff of Maui Memorial Medical Center 

has explained that provision of health care to the Maui community is threatened by 

the injunction, because physicians and staff have left or made commitments to 

leave Maui Memorial in anticipation of the transition, jeopardizing safe patient 

care because Kaiser doctors and staff cannot now replace them. See Decl. of Boyd 

at ¶¶5-7.  

 Indeed, the Legislature appreciated the fact that sudden termination of a 

planned transition could endanger the delivery of health care to the community. 
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See Haw. Rev. Stat. § 323F-54.2    

Accordingly, the belated injunction has substantially exacerbated or 

multiplied the harms to the delivery of safe and effective health care to the affected 

communities.  This significantly increased harm to Governor Ige, and severe harm 

to the public interest in having adequate health care services available in the Maui 

region, arising out of these critical changed circumstances, requires lifting the 

injunction in its entirety. See System Federation, 364 U.S. at 647 ("modification of 

… injunctive decree" is warranted when "circumstances … have changed, or new 

ones have since arisen."). 

Moreover, besides the above factual changed circumstances, the legal 

landscape has become clearer as well.  The Hawai‘i Supreme Court in Salera v. 

Caldwell, SCAP-15-0000106 (May 11, 2016), just last week ruled that: 

If the State legislature expressly authorizes the termination of a public 
service, then that service may be duly privatized, and the job positions 
providing that service can be removed from the civil service system and no 
longer guaranteed the protections of HRS Chapter 76. 

 
Slip. Op. at 30.  That is precisely the situation involved in this case, as the 

legislature, through Act 103, indisputably expressly authorized any privatization 

                                                 
2 Section  323F-54 provides:   
 

(b) At minimum, the lease shall include the following terms and conditions: 
(1)  The lease shall not be terminated other than for good cause and 

upon a minimum of three hundred sixty-five days prior written 
notice to ensure that the delivery of health care services to 
the community served will not be disrupted ….  
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that is alleged to have occurred here.  Indeed, the Salera Court expressly referenced 

Act 103, stating that: 

A more recent example of a legislative enactment authorizing a specific 
privatization effort is HRS § 323F-52 (Supp. 2015), which expressly 
authorizes the privatization of one or more Maui medical facilities of the 
Maui regional system. 

 
Id. at 31 n.17.  Therefore, to the extent that UPW argues that Act 103 amounts to 

an illegal privatization in violation of Hawai‘i constitutional and statutory civil 

service protections, that claim has been expressly refuted by the Hawai‘i Supreme 

Court in the last 10 days.  That Court, of course, is the final arbiter of Hawai‘i state 

constitutional and statutory protections.   

 In sum, because both the factual and legal circumstances involved in this 

case have changed since this past February when UPW initially sought an 

injunction pending appeal, and those changes cut strongly against issuance of an 

injunction, the injunction should be dissolved in its entirety, even if an injunction 

would have been proper three months ago. See System Federation, 364 U.S. at 647 

("modification of … injunctive decree" appropriate "if the circumstances, whether 

of law or fact, … have changed.").   

Accordingly, dissolution of the injunction is needed to eliminate the 

substantial harm the injunction will otherwise cause to the State's interest in  

provision of Maui region health care services, and to further the public's vital 

interest in access to adequate health care.  The health and well-being of the people 
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in the Maui region is at stake.  Governor Ige therefore respectfully asks that the 

injunction be lifted in its entirety.  

IV.  Governor Ige’s representatives will work with UPW to prepare a Joint Status 
Report that sets forth any change in the status of the case, including resolution, on 
or before June 30, 2016.  
 
 The Order further states, “On or before June 30, 2016, the parties shall file a 

Joint Status Report setting forth any change in the status of the case.”  Governor 

Ige, by and through his representatives, are persistently initiating with UPW to 

prepare a Joint Status Report that sets forth any change in the status of the case, 

including resolution. 

  On May 17, 2016, shortly after the Order was filed, Hawaiʻi Attorney 

General Douglas S. Chin (the “Attorney General”), on behalf of Governor Ige, 

telephoned counsel for UPW to say that Governor Ige’s representatives were ready 

to meet with UPW.  Ex. 5. 

That same day, the Attorney General wrote to UPW counsel, “Though 

Governor Ige is out of town today, please know his representatives are ready to 

meet with your client as soon as possible.”  Ex. 5. 

On May 18, 2016, the day after the Order was filed, the Attorney General 

telephoned counsel for UPW a second time.  Ex. 5.  The Attorney General was told 

that UPW would send a follow-up letter requesting more information about 2016 

Hawaiʻi Legislature, Senate Bill 2077, House Draft 1, Senate Draft 1, Conference 
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Draft 2, “Relating to Separation Benefits” (the “Separation Benefits Bill”).  See  

Ex. 9.  The Hawaiʻi State Legislature introduced the Separation Benefits Bill on 

January 21, 2016 and after several committee hearings and drafts, passed it with 

conference amendments on May 5, 2016    

On May 19, 2016, counsel for UPW wrote to the Attorney General and 

requested, in summation: 

1.  A current list of the UPW bargaining unit members employed in the 
Maui Region facilities by name, salary, years of service and age, and 
whether each worker would (a) be eligible for a voluntary severance 
benefit under the Separation Benefits Bill, (b) qualify for special 
retirement under the Separation Benefits Bill, and (c) qualify for the state 
contributions to the health benefits trust fund described in the Separation 
Benefits Bill. 

2. A list of UPW members who participated in the Act 103 reduction in 
force and were or would be offered new civil service positions, including 
job title, location and salary. 

3. A list of UPW members not working in the Maui Region facilities who 
would be displaced from their positions by Act 103 including the same 
information for the workers requested in the first request. 

 
Ex. 7. 

Also on May 19, 2016, the Attorney General asked again whether UPW 

would stipulate or not object to narrowing the scope of the Order.  Ex. 6.  After 

discussing the issue, counsel for UPW told the Attorney General that UPW would 

object.  Id. 
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The day after the Order was filed, Hawaiʻi Health Systems Corporation 

Chief Executive Officer Linda Rosen, M.D., M.P.H., also wrote to UPW State 

Director Dayton Nakaneula to convey HHSC’s concerns about the Court’s Order: 

While I understand and share the Court’s concern for the welfare of our 
employees, this action has potentially serious consequences for safe 
operations of our Maui Region facilities in coming months.  There is great 
urgency in resolving this matter as quickly as possible to avoid unintended 
harm to patients and the community.  I hope you will agree that we should 
meet as soon as possible.  I suggest 3:00 p.m. tomorrow at your offices. 

 
Ex. 8. 

The Separation Benefits Bill, about which UPW now inquires, has been 

available for public vetting and review since it was first introduced on January 21, 

2016.  The Separation Benefits Bill and communications set forth above are new 

factual circumstances that have arisen since UPW’s motion for an injunction 

pending appeal was filed on February 17, 2016.  The Court may exercise sound 

judicial discretion and modify the terms of the injunction or, in the alternative, lift 

the injunction altogether based upon these circumstances. 

CONCLUSION 

For the foregoing reasons, Governor Ige respectfully asks this Court to at 

minimum narrow the current injunction to one that only precludes Governor Ige, 

and all persons acting in concert with the Governor, from actually changing the 

status of the Maui Regional System employees from state workers into private 

workers (or having their state jobs changed) due to Act 103, and that it remain in 
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effect only until September 30, 2016, unless sooner terminated by the court. 

However, in light of the factual actions and events that have occurred in the 

last three months in anticipation of the expected July 1, 2016 transition, the 

issuance of a belated injunction that at the last minute stops that transition severely 

threatens the State's and public interest in Maui area community access to adequate 

health care.  The balance of harms, therefore, has radically changed, and Governor 

Ige, accordingly, respectfully requests that this Court dissolve the injunction in its 

entirety.   

 DATED:  Honolulu, Hawaii, May 20, 2016. 

      DOUGLAS S. CHIN 
      Attorney General of Hawai‘i 
 
      s/ Douglas S. Chin                                 
      GIRARD D. LAU 
      KIMBERLY TSUMOTO GUIDRY 
      CHARLEEN M. AINA  

DEIRDRE MARIE-IHA 
      RICHARD H. THOMASON 
      Deputy Attorneys General 
 
      Attorneys for David Y. Ige, 

in his capacity as Governor 
of the State of Hawai‘i 
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No. 16-15219 
 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 

UNITED PUBLIC WORKERS,  
Plaintiff-Appellant,  

 
v. 
 

DAVID Y. IGE, IN HIS OFFICIAL CAPACITY AS GOVERNOR  
OF THE STATE OF HAWAIʻI, 

Defendant-Appellee. 
 

On appeal from the United States District Court  
for the District of Hawaiʻi  

 
Civ. No. 1:15-CV-00303-HG-KSC (Hon. H. Gillmor, J.)  

 
 
 

DECLARATION OF DOUGLAS S. CHIN 
 

 I, Douglas S. Chin, declare as follows: 

 1.  I am the Attorney General of the State of Hawai‘i, and an attorney of 

record for Defendant-Appellee David Ige, the Governor of the State of Hawai‘i. 

 2.  On May 17 and 18, 2016, I spoke by telephone with Scott A. Kronland, 

counsel for Plaintiff-Appellant United Public Workers, American Federation of 

State, County, and Municipal Employees, Local 646, AFL-CIO, and on May 18 

informed him that the Governor was considering the filing of a motion requesting 
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this Court to modify the injunction.  See Ltr dated May 18, 2016, to Mr. Kronland, 

a true and complete copy of which is attached as Exhibit 5. 

 3.  Mr. Kronland and I spoke by telephone again on May 19, 2016.  During 

this phone conversation, I reiterated the Governor’s interest in resolving this matter 

and asked again whether Mr. Kronland's client would agree to narrowing the scope 

of the Order to enjoin transfer contemplated in 2015 Hawai‘i Session Law, Act 

103, and allow implementation steps to continue.  Mr. Kronland told me that 

unless I heard otherwise, I should presume that his client objects to such an action.  

I have not heard otherwise from Mr. Kronland.  See Ltr dated May 19, 2016 to Mr. 

Kronland, a true and complete copy of which is attached as Exhibit 6, and Ltr 

dated May 19, 2016 to me from Mr. Kronland, a true and complete copy of which 

is attached as Exhibit 7. 

 4.  Also, attached as Exhibit 8 is a true and complete copy of the May 18, 

2016 letter from Linda Rosen, the Chief Executive Officer of the Hawai‘i Health 

Systems Corporation, to UPW State Director Dayton Nakanelua, referred to at 

page 19 of the memorandum in support of this emergency motion, expressing 

HHSC’s concerns about the Order and requesting a meeting as soon as possible to 

address its impact on safe operations of Maui’s three hospitals.   
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 5.  And, attached as Exhibit 9 is a true and complete copy of S.B. No. 2077, 

SD1, HD2, CD2 (2016), Relating to Separation Benefits, which is referenced at 

page 17 of the memorandum in support of this emergency motion. 

 I declare the foregoing to be true and correct under penalty of perjury. 

 DATED:  Honolulu, Hawai‘i, May 20, 2016. 

       s/ Douglas S. Chin 
       Attorney General 
       Attorney for Defendant-Appellee 
       Governor David Ige  
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DAVID Y. IGE 
GOVERNOR 

STATE OF HAWAl'I 
DEPARTMENT OF THE ATTORNEY GENERAL 

425 QUEEN STREET 
HONOLULU, HAWAl'I 96813 

(BOB) 586 ·1282 

May 18, 2016 

VIA E· MAIL: skronfand@altshulerberzon.com 

Scott A. Kronland, Esq. 
Altshuler Berzon LLP 
177 Post Street, Suite 300 
San Francisco, California 94108 

Re: 

Dear Scott: 

UPWv. Jge (No. 16-15219) 

DOUGLAS S. CHIN 
A TIORNEY GENERAL 

RUSSELL A. SUZUKI 
FIRST DEPUTY A TIORNEY 

GENERAL 

I called you shortly after the 9th Circuit Court of Appeals Order dated May 17, 2016 

was filed in the above case. Thank you for speaking with me yesterday and for calling me 
back today. I understand you will send me a follow-up letter requesting more information 
about a bill passed during the Hawai'i State Legislature's recently concluded session. I 

look forward to hearing from you. 

As I explained to you over the phone, the current language of the Order has 
potentially serious consequences for the safe operations of the Maui Region facilities in 
coming months. There is great urgency in resolving this matter as quickly as possible to 
avoid unintended harm to patients and the community. Though Governor Ige is out of town 

today, please know his representatives are ready to meet with your client as soon as 
possible. 

Thank you for your consideration. 

Sincerely, 

Attorney General 

EXHIBIT  5 
Page 1 of 1
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DAVID Y. IGE 
GOVERNOR 

STATE OF HAWAl'I 
DEPARTMENT OF THE ATTORNEY GENERAL 

425 QUEEN STREET 

HONOLULU, HAWAl'I 96813 
(808) 586 -1262 

May 19, 2016 

VIA E-MAIL: skronl1rnd@�1ltshulerberzon.com 
Scott A. Kronland, Esq. 
Altshuler Berzon LLP 
177 Post Street, Suite 300 
San Francisco, California 94108 

Re: 

Dear Scott: 

UPWv. Jge (No. 16-15219) 

DOUGLAS S. CHIN 
ATIORNEY GENERAL 

RUSSELL A. SUZUKI 
FIRST DEPUTY ATIORNEY 

GENERAL 

Regarding the 9th Circuit Court of Appeals Order dated May 17, 2016 in the above 
case, I phoned you this morning to ask again whether your client might stipulate or not 
object to narrowing the scope of the Order to enjoin the transfer contemplated in 2015 
Hawai'i Session Law, Act 103, but allow implementation steps to continue. After our 
discussion, you told me unless I hear otherwise to presume your client objects to such an 
action. Please call me directly at (808) 586·1282 if I can answer other questions for you or 
your client, but otherwise, it appears we have met and conferred on this issue. 

I believe it would be more productive to focus on discussions between the parties than 
on further briefing and hope your client reconsiders. 

Attorney General 

EXHIBIT  6 
Page 1 of 1
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May 19, 2016 

By Electronic and United States Ariail

Douglas S. Chin 
Attorney General 
State of Hawai'i 
425 Queen Street 
Honolulu, Hawai'i 96813 

FRE:O H.ALTSHULER 

FOUNDING PARTNER EMERITUS 

PETER: 0, NUSSBAUM 

PARTNEREMc:Rfl1JS 

TONY LOPRESTI 

1-"ELLOW 

Re: United Public Workers, American Federation o./State, County, Municipal 
Employees, Local 646, AFL-C!O v. Ige, 
U.S. Court of Appeals, 9th Cir., No. 16-15219 
USDC, D. Haw. No. 1 :15-cv-00303-HG-KSC 

Dear Attorney General Chin: 

As we discussed by telephone yesterday, it would facilitate discussions by the parties and 
assist in preparing a joint status report if the State would provide the Union with the following 
information about the potential impact of SB 2077 as soon as possible: 

1. A current list of the United Public Workers ("UPW") bargaining unit members
employed in the HHSC Maui Facilities that shows the worker's name, current annual base salary, 
years of service and age on June 30, 2016, and shows whether that worker a) would be eligible to 
elect the SB 2077 voluntary severance benefit; b) would qualify to elect the SB 2077 special 
retirement (and would otherwise be penalized for early retirement); and c) would qualify upon 
retirement for the state contributions to the health benefits trust fond described in SB 2077, Part 

rr. 
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2. A list of the UPW bargaining unit members who participated in the Act 103 reduction
in firce (RIF) and were or would be offered new civil service positions, including the job title,
location, and salary of the new position.

3. A list of the UPW bargaining unit members not working in the Maui facilities who
would be displaced from their positions by the Act 103 RIF that includes the same information
for those workers that is requested by paragraph 1.

If any of this information is not immediately available, please send the information that is
available as soon as possible.

Additionally, during our telephone call, you said the State was contemplating a request to
Ninth Circuit to modify the injunction to avoid interference with patient care. Before the State
acts unilaterally, I ask that the State share the specifics as to how the State believes the injunction
would interfere with patient care if it is not modified, so that I can determine my client’s position
and we can meet and confer about the issue. It would be more productive to focus on
discussions between the parties than on further briefing.

Sincerely,

Scott A. Kronland

cc: Rebecca Covert (by email only)
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May18,2016 

Mr. Dayton Nakanelua, State Director 
United Public Workers 
Local 646 AFL-CIO 
1426 N. School Street 
Honolulu, HI 96817 

CE0-16-046 

RE: In the matter of UNITED PUBLIC WORKERS,AMERICAN FEDERATION OF 
STATE, COUNTY, MUNICIPAL EMPLOYEES, LOCAL 646, AFL-CIO, Plaintiff -
Appellant. v. DA YID Y. JOE, in his capacity as Governor of the State of Hawaii, 
Defendant - J\ppellee. 

Dear Mr. Nakanelua: 

I am writing regarding the above-referenced matter and yesterday's Order by the Ninth 
Circuit Court of Appeals issuing an injunction and ordering a joint status report to be filed with 
the Court on or before June 30, 2016. While I understand and share the Court's concern for the 
welfare of our employees, this action has potentially serious consequences for safe operations of 
our Maui Region facilities in coming months. There is great urgency in resolving this matter as 
quickly as possible to avoid unintended harm to patients and the community. I hope you will 
agree that we should meet as soon as possible. I suggest 3:00 p.m. tomorrow at your offices. I 
look forward to your favorable response. 

Sincerely, 

Linda Rosen, M.D., M.P.H. 
Corporate Chief Executive Officer 

3675 KILAllEA A VE"ll'E • 110!\'01.(;l,l', IIA WAIi 96816 • PIIONE: (808) 733-4020 • FAX: (808) 733-4028 
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