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HAWAII OPPOSES TRAVEL BAN 3.0

HONOLULU — Today the State of Hawaii, Dr. Ismail Elshikh, the Muslim Association of

Hawaii, and two prospective Doe plaintiffs filed a proposed Third Amended Complaint in
Hawaii v. Trump. The proposed complaint was accompanied by a motion for temporary

restraining order.

As stated in the memorandum in support of the motion for temporary restraining order:

On September 24, 2017, the President issued a proclamation that
imposes an indefinite nationality-based ban on travel and targets an
overwhelmingly Muslim population. The President has fulfilled his prior
promises: He has issued a “larger, tougher, and more specific” version of
the travel ban that this Court and the Ninth Circuit found violative of the
Nation’s laws and most basic constitutional commitments.

It should come as little surprise, then, that the new order replicates all of
the legal flaws evident in its precursors. It again openly “discriminate[s] * *
* in the issuance of an immigrant visa because of * * * nationality.” It still
fails, despite its elaborate rationalizations, to make any “find[ing]” remotely
adequate to support its sweeping ban of millions of foreign nationals. It
exceeds the limits on the President’s exclusion authority that have been
recognized for nearly a century, by supplanting Congress’s immigration
policies with the President’s own unilateral and indefinite ban. And it
continues to effectuate the President’s unrepudiated promise to exclude
Muslims from the United States.

Copies of the proposed third amended complaint and memorandum in support of the
motion for temporary restraining order are attached.
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INTRODUCTION
1. The State of Hawaii, Dr. Ismail Elshikh, John Does 1 and 2, and

the Muslim Association of Hawaii bring this suit to challenge the President’s
continuing efforts to impose a sweeping policy banning the entry of refugees and
nationals of Muslim-majority countries.

2. On September 24, 2017, the President released the most recent
iteration of this policy: a Proclamation entitled “Enhancing Vetting Capabilities
and Processes for Detecting Attempted Entry Into the United States by Terrorists
or Other Public-Safety Threats” (“EO-3")." EO-3 suffers from the same statutory
and constitutional defects as its precursors.

3. The Immigration and Nationality Act (“INA”) mandates that “no
person shall receive any preference or priority or be discriminated against in the
issuance of an immigrant visa because of * * * nationality.” 8 U.S.C.

§ 1152(a)(1)(A).

4, EO-3 indefinitely bars the issuance of immigrant and non-
Immigrant visas to nationals of six Muslim-majority countries.

5. The INA permits the President to “suspend the entry of * * * aliens”
under 8 U.S.C. 8 1182(f) only when he finds their entry “would be detrimental to
the interests of the United States. From its inception and throughout United States
history, Section 1182(f) has always been understood to encompass authority for the
President to exclude aliens akin to subversives, war criminals, or the statutorily
inadmissible, or to block the admissions of foreigners in times of exigency when it

Is impracticable for Congress to act.

! As of this filing, President Trump’s September 24, 2017 Proclamation has not yet
been published in the Federal Register. A copy of the Proclamation published on
the White House website is attached as Exhibit 1, and is available at
https://goo.gl/XvFZZ9.
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6. EO-3 lacks the findings necessary to support its indefinite travel
bans. And it bars the entry of classes of aliens that bear no resemblance to
subversives, war criminals, or the inadmissible, in the absence of an exigency, and
in a situation where Congress could plainly act.

7. The Establishment Clause prohibits any “law respecting an
establishment of religion.” U.S. Const. amend. I. “A law that has a religious, not
secular, purpose violates [the Establishment Clause], as does one that officially
prefers one religious denomination over another.” Washington v. Trump, 847 F.3d
1151, 1167 (9th Cir. 2017).

8. EO-3, which indefinitely excludes a class of aliens that is
overwhelmingly Muslim, is the latest outgrowth of the President’s stated aim to
enact a “total and complete shutdown of Muslims entering the United States.”

Q. EO-3 will go into effect at 6:01 PM HST on October 17, 2017.
When it does, it will immediately inflict grievous harm on Plaintiffs. Like its
precursors, it will prevent the University of Hawaii from recruiting and retaining
qualified individuals, impair the State’s tourism industry, undermine its refugee
resettlement program, thwart its nondiscrimination laws, and effect an
unconstitutional establishment of religion. It will also bar Dr. Elshikh, John Doe 1,
and John Doe 2—as well as thousands of similarly situated individuals—from
seeing close family members, impair their livelihoods, and denigrate them as
Muslims and as equal citizens. And EO-3 will inhibit the Muslim Association of
Hawaii from welcoming new members and visitors, and subject it to discrimination
at the hands of its own government.

10. Because EO-3 is as unlawful and unconstitutional as its precursors,
and because it will inflict the same grave harms, Plaintiffs file this Third Amended
Complaint (“TAC” or “Complaint’) adding allegations with respect to EO-3 and
asking that this Court enjoin the enforcement of Sections 2(a)-(c), (e), (g), and (h)

2
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of EO-3. Because EO-2 has not been revoked, and continues to inflict widespread
harm on Plaintiffs and the public, Plaintiffs continue to ask that this Court enjoin
the enforcement of Section 2(c), 6(a), and 6(b) of EO-2.
JURISDICTION AND VENUE
11. This Court has federal question jurisdiction under 28 U.S.C.

§ 1331 because this action arises under the U.S. Constitution, the Administrative
Procedure Act (“APA”), the INA, and other federal statutes.

12, The Court is authorized to award the requested declaratory and
injunctive relief under the Declaratory Judgment Act, 28 U.S.C. 8§88 2201-2202, the
APA, 5 U.S.C. 8 706, and its equitable powers.

13. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2)
and (e)(1). A substantial part of the events giving rise to this claim occurred in this
District, and each Defendant is an officer of the United States sued in his or her
official capacity.

PARTIES

I. PLAINTIFFS

A. The State of Hawaii

14. Plaintiff State of Hawaii is the nation’s most ethnically diverse
State.

15. David Yutaka Ige is the Governor of Hawaii, the chief executive
officer of the State of Hawaii. The Governor is responsible for overseeing the
operations of the state government, protecting the welfare of Hawaii’s citizens, and
ensuring that the laws of the State are faithfully executed.

16. Douglas S. Chin is the Attorney General of Hawaii, the chief legal
officer of the State. The Attorney General is charged with representing the State in

Federal Court on matters of public concern.
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17. Hawaii has a substantial foreign-born population. Over 250,000
foreign-born individuals reside in the State.> These individuals comprise
approximately 20% of the State’s labor force and 22.5% of its business owners.’

18. Thousands of foreign-born individuals living in Hawaii obtain
lawful permanent resident status each year.* Since 2009, more than 100 of the
individuals who obtained lawful permanent status have been nationals of countries
designated by both EO-2 and EO-3.°

19. Hawaii has a large foreign-born student population. The State
currently is home to approximately 10,800 foreign-born students, many of whom
are nationals of the countries designated by both EO-2 and EO-3.° In the 2016-
2017 school year, Hawaii’s foreign-born students contributed over $480 million to
Hawaii’s economy through the payment of tuition and fees, living expenses, and
other activities. These foreign-born students supported 5,093 jobs and generated

more than $32 million in state tax revenues during that time.’

? United States Census Bureau, 2016 American Community Survey 1-Year
Estimates, https://goo.gl/IGwJyf.

3 The Fiscal Policy Institute, Immigrant Small Business Owners, at 24 (June 2012),
https://goo.gl/vyNKOW.

* U.S. Department of Homeland Security, Lawful Permanent Residents
Supplemental Table 1: Persons Obtaining Lawful Permanent Resident Status by
State or Territory of Residence and Region and Country of Birth Fiscal Year 2015,
https://goo.gl/ELY Ikn.

> See id. These figures are incomplete, as DHS has withheld data pertaining to
residents from several of the designated countries for each of those years.

® Hawaii Department of Business, Economic Development & Tourism, The
Economic Impact of International Students in Hawaii — 2017 Update, at 8 (July
2017), https://goo.gl/s7q6JV; see also U.S. Chamber of Commerce et al., Help
Wanted: The Role of Foreign Workers in the Innovation Economy, at 21 (2013),
https://goo.gl/c3BYBu.

" The Economic Impact of International Students in Hawaii — 2017 Update, supra,
at 3, 8-9.
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20. The University of Hawaii enrolls a large number of foreign-born
students. Its student population includes 973 international students, 526 of them
graduate students, enrolled with student visas. Twenty of those international
students are nationals of countries designated by both EO-2 and EO-3. In the
spring of 2017, 23 students enrolled at the University of Hawaii were nationals of
the countries designated by EO-2.°

21. The University of Hawaii regularly receives applications from, and
offers admissions to, international students from the countries designated by both
EO-2 and EO-3. For the fall of 2017, the University received 45 graduate
applications from individuals who are nationals of the countries designated by both
EO-2 and EO-3, and extended offers to at least 18 applicants. For the spring of
2018, the University received 5 graduate applications from individuals who are
nationals of the designated countries.

22. The University of Hawaii also employs approximately 313
international faculty and scholars from 48 different countries. Numerous
permanent and visiting faculty members at the University are nationals of countries
designated by both EO-2 and EO-3. In the spring of 2017, the University had 29
visiting faculty members who were nationals of the countries designated by EO-2
and 28 visiting faculty members who were nationals of the countries designated by
EO-3°

23. Tourism is Hawaii’s “lead economic driver.”*® In 2016, before any
of the President’s travel bans were implemented, Hawaii welcomed 8.94 million

visitors accounting for a record $15.6 billion in spending.™

2 See Dkt. No. 66-6, { 7 (Supplemental Decl. of Risa Dickson).

See id.
% Hawaii Tourism Authority, 2016 Annual Report to the Hawaii State Legislature,
at 20, https://goo.gl/T8uUiWW.
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24. The Office of Community Services (“OCS”) operates refugee
resettlement programs for the State. There are two components to OCS’s refugee
resettlement activities: the “Refugee Social Services Program,” through which the
State contracts with private organizations to provide job training and placement
services to refugees in Hawaii; and “the Refugee Cash Assistance Program,”
through which the State provides up to eight months of cash assistance to refugees
in Hawaii from the date of their arrival in the United States.** These programs are
supported by federal grants. See 45 C.F.R. part 400.

25. In fiscal year 2017, the State received $75,000 in federal grants for
its Refugee Services Program, and contracted with private organizations to expend
those funds. As of June 2017, the Refugee Services Program provided English
language instruction to 36 refugees, employment and job search services to 6
refugees, and reached 48 refugees total.

26. The State also receives money from the federal government for
each refugee it resettles of a certain income level, pursuant to the Refugee Cash
Assistance Program. See Haw. Admin. Rules § 17-661 et seq. In fiscal year 2017,
the federal government awarded $17,919 to the State of Hawaii for Refugee Cash
Assistance.

217. The State of Hawaii bars the establishment of religion and many
forms of invidious discrimination. Article I, § 4 of the Hawaii Constitution
provides that “[n]o law shall be enacted respecting an establishment of religion, or
prohibiting the free exercise thereof.” The State’s laws also declare that the

practice of discrimination “because of race, color, religion, age, sex, including

! Hawaii Tourism Authority, Hawaii Tourism Industry Set New Records in 2016
(Jan. 30, 2017), https://goo.gl/KBENwb.

12 State of Hawaii, Office of Community Services, Refugee And Entrant Assistance
Program, https://goo.gl/dHN8hR (last updated Aug. 18, 2017).

6
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gender identity or expression, sexual orientation, marital status, national origin,
ancestry, or disability” is against public policy. Haw. Rev. Stat. Ann. § 381-1;
accord id. 88 489-3, 515-3.

28. The State has an interest in protecting the health, safety, and
welfare of its residents and in safeguarding its ability to enforce state law. The
State also has an interest in “assuring that the benefits of the federal system,”
including the rights and privileges protected by the United States Constitution and
federal statutes, “are not denied to its general population.” Alfred L. Snapp & Sons,
Inc. v. Puerto Rico, 458 U.S. 592, 608 (1982). The State’s interests extend to all of
the State’s residents, including individuals who suffer indirect injuries and
members of the general public.

B. Dr. Ismail Elshikh

29. Plaintiff Ismail Elshikh, PhD, is an American citizen of Egyptian
descent.
30. Dr. Elshikh is the Imam of the Muslim Association of Hawaii. He

Is a leader within Hawaii’s Islamic community, and has been a resident of Hawaii
for over a decade.

31. Dr. Elshikh’s wife is of Syrian descent and is also a resident of
Hawaii. Dr. Elshikh and his wife have five children, who are all American citizens
and residents of Hawaii.

32. Dr. Elshikh has four brothers-in-law who are Syrian nationals,
living in Syria. On October 5, 2017, one of Dr. Elshikh’s brothers-in-law filed an

application for a tourist visa to visit Dr. Elshikh and his family in the United States.

C. John Doe 1
33. Plaintiff John Doe 1 is an American citizen of Yemeni descent.
34. Doe 1 has been a resident of Hawaii for almost 30 years. Doe 1°’s

wife and four children are U.S. citizens as well.
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35. Doe 1, his wife, and his children are Muslims and members of the
mosque where Dr. Elshikh is Imam.
36. One of Doe 1’°s daughters is married to a national of Yemen who

lives in Malaysia. In September 2015, Doe 1’s daughter filed an 1-130 visa
petition on behalf of her husband to allow him to immigrate to the United States as
the spouse of a U.S. citizen. The 1-130 Petition was approved in June 2017. Doe
1’s family then filed a visa application on behalf of Doe 1’s son-in-law.

37. Doe 1’s son-in-law’s visa application is still pending. Under
normal visa processing procedures, he would receive a visa with the next three to
twelve months.

D. John Doe 2

38. Plaintiff John Doe 2 is a legal permanent resident of the United
States who was born in Iran.

39. Doe 2 is a resident of Hawaii, and a Professor at the University of
Hawaii.

40. Doe 2’s mother is an Iranian national living in Iran. Several
months ago, she filed an application for a tourist visa to visit Doe 2. Her
application is currently pending.

41. Other close relatives of Doe 2 who are Iranian nationals living in
Iran have filed applications for tourist visas to visit Doe 2. They recently
underwent visa interviews. They intend to visit Doe 2 as soon as their applications
are approved.

E. The Muslim Association of Hawaii

42. Plaintiff Muslim Association of Hawaii, Inc. (the “Association™) is
the only formal Muslim organization in the State of Hawaii.

43. Hakim Ouansafi is the Chairman of the Association.
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44, The Association has approximately 5,000 members, approximately
4,500 of whom reside on Oahu and 500 of whom reside on the other islands.

45, The Association owns and operates a mosque in Honolulu, Hawaii.
Dr. Ismail Elshikh is the Imam of the mosque, which hosts weekly Friday prayer
gatherings. Over 300 people attend the prayer gatherings every week, including
visitors and students who are nationals of countries designated by both EO-2 and
EO-3.

1. DEFENDANTS
46. Defendant Donald J. Trump is the President of the United States.
47. Defendant U.S. Department of Homeland Security (“DHS”) is a

federal agency responsible for implementing and enforcing the INA, EO-2, and
EO-3. DHS is a department of the Executive Branch of the United States
Government, and is an agency within the meaning of 5 U.S.C. § 552(f). United
States Customs and Border Protection (“CBP”) is a component of DHS that is
responsible for detaining and removing aliens barred by EO-2 and EO-3 who
arrive at air, land, and sea ports across the United States, including Honolulu
International Airport and Kona International Airport.

48. Defendant Elaine Duke is the Acting Secretary of Homeland
Security. She is responsible for implementing and enforcing the INA, EO-2, and
EO-3, and she oversees CBP. She is sued in her official capacity.

49, Defendant U.S. Department of State is a federal agency
responsible for implementing the U.S. Refugee Admissions Program, EO-2, and
EO-3. The Department of State is a department of the Executive Branch of the
United States Government, and is an agency within the meaning of 5 U.S.C.

§ 552(f).
50. Defendant Rex Tillerson is the Secretary of State. He oversees the

Department of State’s implementation of the U.S. Refugee Admissions Program,

9
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EO-2, and EO-3. The Secretary of State has authority to determine and implement
certain visa procedures for non-citizens. Secretary Tillerson is sued in his official
capacity.

51. Defendant United States of America includes all government
agencies and departments responsible for the implementation of the INA, EO-2,
and EO-3, and for detaining and removing aliens barred by EO-2 and EO-3 who
arrive at air, land, and sea ports across the United States, including Honolulu

International Airport and Kona International Airport.
ALLEGATIONS

I. THE TRAVEL BANS

A. President Trump’s Campaign Statements

52. President Trump repeatedly campaigned on the promise that, if
elected, he would ban Muslim immigrants and refugees from entering the United
States.

53. On July 11, 2015, Mr. Trump claimed, falsely, that Christian
refugees from Syria are blocked from entering the United States. In a speech in
Las Vegas, Mr. Trump said, “If you’re from Syria and you’re a Christian, you
cannot come into this country, and they’re the ones that are being decimated. If
you are Islamic * * * it’s hard to believe, you can come in so easily.”"

54. On December 7, 2015, Mr. Trump issued a press release entitled

“Donald J. Trump Statement on Preventing Muslim Immigration.” It stated that

“Donald J. Trump is calling for a total and complete shutdown of Muslims entering

13 Louis Jacobson, Donald Trump says if you're from Syria and a Christian, you
can’t come to the U.S. as a refugee, PolitiFact (July 20, 2015, 10:00 AM EDT),
https://goo.gl/fucY ZP.

10
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the United States.” The release asserted that “there is great hatred towards
Americans by large segments of the Muslim population.”*

55. The next day, Mr. Trump compared his proposal to President
Franklin Roosevelt’s internment of Japanese Americans during World War II,

saying, “[Roosevelt] did the same thing.”*

When asked what the customs process
would look like for a Muslim non-citizen attempting to enter the United States, Mr.
Trump said, “[ T]hey would say, are you Muslim?” The interviewer responded:
“And if they said ‘yes,” they would not be allowed into the country.” Mr. Trump
said: “That’s correct.”®

56. During a Republican primary debate in January 2016, Mr. Trump
was told that his “comments about banning Muslims from entering the country
created a firestorm,” and asked whether he wanted to “rethink this position.” He
said, “No.”*

o7. In March 2016, Mr. Trump stated, during an interview, “I think
Islam hates us.” He went on to say: “[W]e can’t allow people coming into this
country who have this hatred of the United States * * * [a]nd of people that are not

Muslim.” Mr. Trump was then asked, “Is there a war between the west and radical

' Press Release, Donald J. Trump for President, Donald J. Trump Statement on
Preventing Muslim Immigration (Dec. 7, 2015). A copy of this press release is
attached as Exhibit 2.

1> Jenna Johnson, Donald Trump says he is not bothered by comparisons to Hitler,
The Washington Post (Dec. 8, 2015), https://goo.gl/6GO0oH?7.

'® Nick Gass, Trump not bothered by comparisons to Hitler, Politico (Dec. 8, 2015,
7:51 AM EST), https://goo.gl/IkBzPO.

" The American Presidency Project, Presidential Candidates Debates: Republican
Candidates Debate in North Charleston, South Carolina (Jan. 14, 2016),
https://goo.gl/se0aCX.

11
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Islam, or between the west and Islam itself?” He replied: “It’s very hard to
separate because you don’t know who is who.”*®

58. Later that month, Mr. Trump said: “We’re having problems with
the Muslims, and we’re having problems with Muslims coming into the country.”
Mr. Trump called for surveillance of mosques in the United States, saying: “You
have to deal with the mosques, whether we like it or not, | mean, you know, these
attacks aren’t coming out of—they're not done by Swedish people.” And he said:
“This all happened because, frankly, there’s no assimilation. They are not
assimilating * * * . They want to go by sharia law.”"

59. As the campaign progressed, Mr. Trump sometimes couched the
“total and complete shutdown of Muslims” in different terms. In a June 2016
speech, Mr. Trump characterized the proposal as “suspend[ing] immigration from
areas of the world where there’s a proven history of terrorism against the United
States, Europe or our allies until we fully understand how to end these threats.”
But he linked that idea to the need to stop “importing radical Islamic terrorism to
the West through a failed immigration system.”?°
60. In the same speech, Mr. Trump criticized his opponent for “her

299

refusal to say the words ‘radical Islam,’” stating: “Here is what she said, exact
quote, ‘Muslims are peaceful and tolerant people, and have nothing whatsoever to
do with terrorism.” That is [my opponent].” Mr. Trump also warned that his

opponent would “admit[] hundreds of thousands of refugees from the Middle East”

'8 Anderson Cooper 360 Degrees: Exclusive Interview With Donald Trump (CNN
television broadcast Mar. 9, 2016, 8:00 PM EST), transcript available at
https://goo.gl/y7s2kQ.

19 Jenna Johnson & Abigail Hauslohner, ‘I think Islam hates us’: A timeline of
Trump’s comments about Islam and Muslims, The Washington Post (May 20,
2017), https://goo.gl/zmcJ4o. A copy of this article is attached as Exhibit 3.

20 Ryan Teague Beckwith, Read Donald Trump’s Speech on the Orlando Shooting,
Time (June 13, 2016, 4:36 PM EDT), https://goo.gl/kgHKTrb.

12



Case 1:17-cv-00050-DKW-KSC Document 367-1 Filed 10/10/17 Page 15 of 44  PagelD
#: 7304

who would “try[] to take over our children and convince them * * * how wonderful
Islam is.” And Mr. Trump stated that the Obama administration had “put political
correctness above common sense,” but said that he “refuse[d] to be politically
correct.””*

61. That same month, in an interview on a talk radio show, Mr. Trump
articulated his view of the President’s power to follow through on these promises,
claiming: “The president has the right to ban any group or anybody * * * that he
feels is going to do harm to our country. * * * They have an absolute right
w ke k922

62. On July 24, 2016, Mr. Trump was asked: “The Muslim ban. |
think you’ve pulled back from it, but you tell me.” Mr. Trump responded: “I
actually don’t think it’s a rollback. In fact, you could say it’s an expansion. I'm
looking now at territories. People were so upset when I used the word Muslim.
Oh, you can’t use the word Muslim. Remember this. And I’m okay with that,
because I’m talking territory instead of Muslim.”?®

63. During an October 9, 2016 Presidential Debate, Mr. Trump was
asked: “Your running mate said this week that the Muslim ban is no longer your
position. Is that correct? And if it is, was it a mistake to have a religious test?”

Mr. Trump replied: “The Muslim ban is something that in some form has morphed

into a[n] extreme vetting from certain areas of the world.” When asked to clarify

L d.

%2 Sopan Deb, Trump continues to question Obama’s commitment to fighting terror,
CBS News (June 14, 2016), https://goo.gl/rMMyCo.

2 Meet the Press (NBC television broadcast July 24, 2016), transcript available at
https://goo.gl/jHc6alU. A copy of this transcript is attached as Exhibit 4.

13
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whether “the Muslim ban still stands,” Mr. Trump said, “It’s called extreme
vetting.”**

64. On December 21, 2016, Mr. Trump was asked whether he had
decided “to rethink or re-evaluate [his] plans to create a Muslim registry or ban
Muslim immigration to the United States.” Mr. Trump replied: “You know my
plans. All along, I’ve been proven to be right.”*

B. The First Travel Ban (“EO-1”)

65. Within a week of taking office, President Trump acted upon his
campaign promises to restrict Muslim immigration, curb refugee admissions, and
prioritize non-Muslim refugees.

66. On January 27, 2017, President Trump signed an Executive Order
entitled, “Protecting the Nation From Foreign Terrorist Entry into the United States”
(“EO-1"). When signing EO-1, President Trump read the title, looked up, and said:
“We all know what that means.”

67. EO-1 imposed an immediate, 90-day ban on entry by nationals of
seven overwhelmingly Muslim countries: Iran, Iraqg, Libya, Somalia, Sudan, Syria,
and Yemen. The Order also suspended the U.S. Refugee Admissions Program
(“USRAP”) for 120 days, lowered the cap on annual refugee admissions, and
indefinitely barred Syrian refugees. The USRAP suspension included a targeted
carve-out for refugees who were “religious minorit[ies]” in their home countries.

68. EO-1 established a process for expanding its travel bans to

additional countries. It directed the Secretary of State to “request [that] all foreign

** The American Presidency Project, Presidential Debates: Presidential Debate at
Washington University in St. Louis, Missouri (Oct. 9, 2016), https://goo.gl/ilzfOA.
% President-Elect Trump Remarks in Palm Beach, Florida, C-SPAN (Dec. 21,
2016), https://goo.gl/JIMCst.

26 Trump Signs Executive Orders at Pentagon, ABC News (Jan. 27, 2017),
https://goo.gl/7Jzird.
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governments” provide the United States with information necessary to determine
whether its nationals are security threats, and directed the Secretaries of Homeland
Security and State to “submit to the President a list of countries recommended for
inclusion” in the ban from among any countries that did not provide the
information requested. The order also authorized the Secretaries of State and
Homeland Security to “submit to the President the names of any additional

countries recommended for similar treatment” in the future.

69. In a January 27, 2017 interview with Christian Broadcasting
Network, President Trump explained that Christians would be given priority under
EO-1. He said: “Do you know if you were a Christian in Syria it was impossible,
at least very tough to get into the United States? If you were a Muslim you could
come in, but if you were a Christian, it was almost impossible and the reason that
was so unfair, everybody was persecuted in all fairness, but they were chopping off
the heads of everybody but more so the Christians. And | thought it was very, very
unfair. So we are going to help them.”?’

70. The day after signing the first Executive Order, President Trump’s
advisor, Rudolph Giuliani, explained on television how the Executive Order was
developed. He said: “[W]hen [Mr. Trump] first announced it, he said, ‘Muslim
ban.” He called me up. He said, ‘Put a commission together. Show me the right

way to do it legally.””?®

%" Brody File Exclusive: President Trump Says Persecuted Christians Will Be
Given Priority as Refugees, Christian Broadcasting Network (Jan. 27, 2017),
https://goo.gl/2GLB5q.

%8 Amy B. Wang, Trump asked for a ‘Muslim ban,” Giuliani says — and ordered a
commission to do it ‘legally’, The Washington Post (Jan. 29, 2017),
https://goo.gl/Xog80h. A copy of this article is attached as Exhibit 5.
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71. EO-1 spurred confusion and chaos. Over 100 people were
detained upon arrival at U.S. airports,” and in just a few days, over 60,000 visas
were revoked.*

72. Within days of EO-1’s issuance, hundreds of State Department
officials signed a memorandum circulated through the State Department’s “Dissent
Channel” stating that the Executive Order “runs counter to core American values”
including “nondiscrimination,” and that “[d]espite the Executive Order’s focus on
them, a vanishingly small number of terror attacks on U.S. soil have been
committed by foreign nationals” here on visas.*

73. Likewise, Senators John McCain (R-AZ) and Lindsey Graham (R-
SC) stated: “This executive order sends a signal, intended or not, that America

. . . 2
does not want Muslims coming into our country.”*

74, On February 3, 2017, the U.S. District Court for the Western
District of Washington enjoined EO-1’s enforcement nationwide.** The Ninth

Circuit denied the Government’s request to stay the district court’s injunction.*

2 Michael D. Shear et al., Judge Blocks Trump Order on Refugees Amid Chaos
and Outcry Worldwide, N.Y. Times (Jan. 28, 2017), https://goo.gl/OrUJEr.

% Adam Kelsey et al., 60,000 Visas Revoked Since Immigration Executive Order
Signed: State Department, ABC News (Feb. 3, 2017, 6:32 PM EST),
https://goo.gl/JwPDEa.

31 Jeffrey Gettleman, State Department Dissent Cable on Trump’s Ban Draws
1,000 Signatures, N.Y. Times (Jan. 31, 2017), https://goo.gl/svRdlw. A copy of
the Dissent Channel memorandum is attached as Exhibit 6.

3 Press Release, Senator John McCain, Statement By Senators McCain & Graham
On Executive Order On Immigration (Jan. 29, 2017), https://goo.gl/EvHvmc. A
copy of this press release is attached as Exhibit 7.

%% Washington v. Trump, 2017 WL 462040, at *2-3 (W.D. Wash. Feb. 3, 2017).
3 Washington v. Trump, 847 F.3d 1151, 1169 (9th Cir. 2017) (per curiam).
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C. The Second Travel Ban (“EO-2")

75. The Government did not appeal the Ninth Circuit’s decision.
Instead, it announced that the President intended to issue a new order to replace
EO-1.

76. On February 21, Senior Advisor to the President Stephen Miller
made clear that the second travel ban would not meaningfully differ from EO-1.
He said: “Fundamentally, you’re still going to have the same basic policy outcome
for the country, but you’re going to be responsive to a lot of very technical issues
that were brought up by the court and those will be addressed. But in terms of
protecting the country, those basic policies are still going to be in effect.”®

77. During a press conference in February, President Trump said with
respect to the new ban: “I got elected on defense of our country. I keep my
campaign promises, and our citizens will be very happy when they see the
result.”*®
78. While EO-2 was being prepared, the President repeated his view
that 8 U.S.C. § 1182(f) means that the President “can suspend, you can put
restrictions, you can do whatever you want.”*’ Mr. Miller similarly stated that the

President’s powers to impose entry restrictions “will not be questioned.”®

% Miller: New order will be responsive to the judicial ruling; Rep. Ron DeSantis:
Congress has gotten off to a slow start (Fox News television broadcast Feb. 21,
2017), transcript available at https://goo.gl/wcHvHH.

3 Full transcript: President Donald Trump'’s news conference, CNN Politics (Feb.
17,2017, 4:12 AM EST), https://goo.gl/sTLbbx.

" Transcript of President Donald Trump’s speech to the Major Cities Chiefs
Police Organization, The Hill (Feb. 8, 2017, 3:40 PM EST),
https://goo.gl/BkvQM2.

% Face the Nation transcript February 12, 2017: Schumer, Flake, Miller, CBS
News (Feb. 12, 2017, 2:35 PM EST), https://goo.gl/v7gk6Z.
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79. On February 24, 2017, a draft Department of Homeland Security
report concluded that “country of citizenship is unlikely to be a reliable indicator of
potential terrorist activity.”*® The final version of the report, released
approximately a week later, concluded “that most foreign-born, [U.S.]-based
violent extremists likely radicalized several years after their entry to the United
States, [thus] limiting the ability of screening and vetting officials to prevent their
entry because of national security concerns.”*

80. On March 6, 2017, President Trump issued an executive order
entitled “Executive Order Protecting The Nation From Foreign Terrorist Entry Into
The United States” (“EO-2). EO-2 contained substantially the same travel
restrictions as EO-1. Section 2(c) of EO-2 suspended the “entry into the United
States of nationals of Iran, Libya, Somalia, Sudan, Syria, and Yemen” for a period
of “90 days from the effective date of this order.” Section 6(a) suspended the
“travel” of all refugees to the United States for a period of 120 days, and

suspended all “decisions” by the Secretary of Homeland Security on applications

¥ See U.S. Department of Homeland Security, Citizenship Likely an Unreliable
Indicator of Terrorist Threat to the United States, at 1, https://goo.gl/vyy5qy (last
visited Oct. 9, 2017, 6:45 PM EST). A copy of this draft report is attached as
Exhibit 8. See generally Vivian Salama & Alicia A. Caldwell, AP Exclusive: DHS
report disputes threat from banned nations, Associated Press (Feb. 24, 2017),
https://g00.g1/91t090.

0 See U.S. Department of Homeland Security, Intelligence Assessment: Most
Foreign-born, US-based Violent Extremists Radicalized after Entering Homeland;
Opportunities for Tailored CVE Programs Exist, at 1 (Mar. 1, 2017),
https://goo.gl/igQQsn. A copy of this report is attached as Exhibit 9. See
generally Tammy Kupperman, DHS assessment: Individuals radicalized once in
US, CNN Politics (Mar. 4, 2017, 3:02 PM EST), https://goo.gl/Q60VTd
(discussing report); Nikita Vladimirov, New DHS report finds most US-based
extremists radicalized years after entry, The Hill (Mar. 2, 2017, 10:34 PM EST),
https://goo.gl/St8cTc (same).
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for refugee status for 120 days. Section 6(b) lowered the annual cap on refugee
admissions to 50,000 refugees for fiscal year 2017.

81. EO-2 also established a process for expanding its travel bans. It
directed the Secretaries of Homeland Security and State as well as the Director of
National Intelligence to “conduct a worldwide review to identify whether, and if so
what, additional information will be needed from each foreign country to
adjudicate an application by a national of that country for a visa, admission, or
other benefit under the INA * * * to determine that the individual is not a security
or public safety threat.” Those officials were instructed to submit to the President
“a list of countries that do not provide adequate information” within 20 days of the
effective date of the Order. The Secretary of State was instructed to “request that
all foreign governments that do not supply [the necessary] information regarding
their nationals begin providing it within 50 days of notification.” Then, the
Secretary of Homeland Security, in consultation with the Secretary of State and the
Attorney General, was to “submit to the President a list of countries recommended
for inclusion” in the travel ban. Those officials were also authorized to “submit to
the President,” at “any point after the submission of the list” of countries
recommended for inclusion, “the names of additional countries recommended for
similar treatment.”

82. In a briefing the day after EO-2 was signed, White House Press
Secretary Sean Spicer told reporters that with EO-2, President Trump “continue[d]
to deliver on * * * his most significant campaign promises.”*" At this time—and
until minutes before oral argument in the Fourth Circuit in May 2017—President

Trump’s regularly updated campaign website continued to feature his campaign

*! The White House, Office of the Press Sec’y, Press Briefing by Press Secretary
Sean Spicer #18 (Mar. 7, 2017), https://goo.gl/dYyRzY.
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statement calling for a “total and complete shutdown of Muslims entering the
United States.”*?

83. In March 2017, this Court issued a temporary restraining order,
and subsequently a preliminary injunction, enjoining Sections 2 and 6 of EO-2.*
On June 12, 2017, the Ninth Circuit affirmed in large part this Court’s preliminary
injunction, but permitted the review prescribed in Section 2 to go into effect. The
Supreme Court granted certiorari and partially stayed this Court’s injunction as to
aliens who lack a bona fide relationship to a U.S. person or entity.**

84. Shortly after this Court first enjoined EO-2, the President told a
rally of his supporters that EO-2 was just a “watered down version of the first one”
and had been “tailor[ed]” at the behest of “the lawyelrs.”45 He added: “I think we
ought to go back to the first one and go all the way, which is what | wanted to do in
the first place.”*® In addition, President Trump stated that it is “very hard” for

Muslims to assimilate into Western culture.*’
85. During a rally in April 2017, President Trump recited the lyrics to

a song called “The Snake,” as he had during the campaign, as a warning about

allowing Syrian refugees into the United States.”® During a gathering that same

“2 Christine Wang, Trump website takes down Muslim ban statement after reporter
grills Spicer in briefing, CNBC (May 8, 2017), https://goo.gl/jOkpAi..
* Hawaii v. Trump, 241 F. Supp. 3d 1119 (D. Haw. 2017); Hawaii v. Trump, 245
F. Supp. 3d 1227 (D. Haw. 2017).
* Hawaii v. Trump, 859 F.3d 741 (9th Cir. 2017).
* Katie Reilly, Read President Trump’s Response to the Travel Ban Ruling: It
Ll‘é\/[akes Us Look Weak’, Time (Mar. 16, 2017), https://goo.gl/UcPHfg.

See id.
*7 Chris Cillizza, Donald Trump'’s explanation of his wire-tapping tweets will shock
and amaze you, The Washington Post (Mar. 16, 2017), https://goo.gl/yMLIIm.
“® Compare Marc Fisher, Trump invigorates, enchants crowd during rally in
Harrisburg, Pa., The Washington Post (Apr. 29, 2017), https://goo.gl/3tUnNo
(recounting that President Trump read “The Snake” during a recent speech), with
Ali Vitali, ‘The Snake’: Trump Poetry Slams Syrian Refugees With Allegorical
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month, he reiterated his view that Muslim refugees had previously been favored
over Christians, and that his Administration would help Christians.*®

86. On June 5, 2017, the President endorsed the “original Travel Ban”
in a series of tweets in which he complained about how the Justice Department had
submitted a “watered down, politically correct version * * * to S.C.”° He urged
the Justice Department to seek “an expedited hearing of the watered down Travel
Ban before the Supreme Court,” and to “seek [a] much tougher version!”" He
further stated: “People, the lawyers and the courts can call it whatever they want,
but I am calling it what we need and what it is, a TRAVEL BAN!”** And he
added: “That’s right, we need a TRAVEL BAN for certain DANGEROUS
countries, not some politically correct term that won’t help us protect our
people!”®

87. On September 15, 2017, the President issued a tweet stating: “The
travel ban into the United States should be far larger, tougher and more specific-

but stupidly, that would not be politically correct!”>

Song, NBC News (Jan. 12, 2016), https://goo.gl/ZF1x1n (recounting that Donald
Trump did “[a] dramatic reading” of “The Snake” during a campaign speech).

¥ Scott Johnson, At the White House with Trump, PowerlineBlog.com (Apr. 25,
2017), https://goo.gl/ZeXghY.

> Donald J. Trump (@realDonaldTrump), Twitter (June 5, 2017, 3:29 AM EDT)
https://goo.gl/dPiDBu.

*! Donald J. Trump (@realDonaldTrump), Twitter (June 5, 2017, 3:37 AM EDT),
https://goo.gl/E3APTF.

*2 Donald J. Trump (@realDonaldTrump), Twitter (June 5, 2017, 3:25 AM EDT),
https://goo.gl/9fsDIK.

>3 Donald J. Trump (@realDonaldTrump), Twitter (June 5, 2017, 6:20 PM EDT),
https://goo.gl/VGal7z.

>* Donald J. Trump (@realDonaldTrump), Twitter (Sept. 15, 2017, 6:54 AM EDT),
https://goo.gl/CGtXnD.
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88. The White House Press Secretary has confirmed that President
Trump’s tweets represent “official statements.” The President has never
renounced or repudiated his calls for a ban on Muslim immigration.

D. The Third Travel Ban (“EO-3”)

89. On September 24, 2017, President Trump issued a Proclamation
entitled “Enhancing Vetting Capabilities and Processes for Detecting Attempted
Entry into the United States by Terrorists or Other Public-Safety Threats” (“EO-
3”).

90. Section 2 of EO-3 indefinitely bans immigration into the United
States by nationals of seven countries: Iran, Libya, Syria, Yemen, Somalia, Chad,
and North Korea. It also imposes restrictions on the issuance of nonimmigrant
visas to nationals of six of those countries: It bans the issuance of all
nonimmigrant visas to nationals of North Korea and Syria; bans the issuance of all
nonimmigrant visas except student (F and M) and exchange (J) visas to nationals
of Iran; and bans the issuance of business (B-1), tourist (B-2), and business/tourist
(B-1/B-2) visas to nationals of Chad, Libya, and Yemen. EO-3 suspends the
issuance of business, tourist, and business-tourist visas to certain Venezuelan
government officials.

91. EO-3 states that it is a direct outgrowth of the review process set
forth in EO-1 and EO-2. It asserts that, as directed by those orders, the Secretary
of Homeland Security developed criteria to assess whether countries have adequate
protocols and practices for sharing identity-management information and national
security and public-safety information, and whether they pose a national security
and public-safety risk. The order states that, based on this review, the Department

of Homeland Security identified 16 countries that were “inadequate” under these

> Elizabeth Landers, White House: T. rump’s tweets are ‘official statements’, CNN
Politics (June 6, 2017, 4:37 PM EDT), https://goo.gl/XYyso5.
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criteria and 31 countries that were “at risk” of becoming “inadequate.” The
Secretary of Homeland Security recommended that entry restrictions be imposed
on six of those countries: Chad, Iran, Libya, North Korea, Syria, Venezuela, and
Yemen. Iraq was also deemed inadequate under these criteria but was not included
in the travel ban. Somalia was not deemed inadequate but was nevertheless
included.

92. Six of the seven countries whose nationals are subject to entry
restrictions under EO-3—Chad, Iran, Libya, Syria, Somalia, and Yemen—have
majority-Muslim populations. Approximately 55.3% of Chad’s population is
Muslim. Among the other five countries, the percentage of the population that is
Muslim ranges from 92.8% to 99.8%.°

93. North Korea does not allow its nationals to emigrate outside of the
country, particularly to the United States.>” The United States issued 100 visas to
North Koreans in 2016, and 42 of those were diplomatic visas, which are exempt
from EO-3.>® Three days before the issuance of EO-3, on September 21, 2017, the
President imposed sanctions on North Korea that suspended entry by “North

Korean person[s]” as immigrants or nonimmigrants.*

*® See Pew-Templeton Global Religious Futures Project, Muslim Population by
Country (2010), http://www.globalreligiousfutures.org/countries. This is the same
source that the Government relied upon during prior briefing in this Court about
EO-1 and EO-2, and this Court cited this source in its Order granting Plaintiffs’
motion for a temporary restraining order (“TRO”) against enforcement of EO-2.
See, e.g., Dkt. No. 219, at 31 (Order Granting Mot. for TRO).

°" Emily Rauhala, Almost No North Koreans Travel to the U.S., So Why Ban Them?
The Washington Post (Sept. 25, 2017), https://goo.gl/2szjNc.

*8 Hyung-Jin Kim, Trump s travel ban unlikely to affect North Korea, The
Washington Post (Sept. 25, 2017), https://goo.gl/81nD68.

> President Donald J. Trump, “Presidential Executive Order on Imposing
Additional Sanctions with Respect to North Korea,” §§ 1(a)(iv), 5 (Sept. 21, 2017),
https://goo.gl/Dx3T6a.
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94. In remarks made on the day that EO-3 was released, the President
stated: “The travel ban: The tougher, the better.”®

95. On September 27, 2017, President Trump responded to a question
on why North Korea was added and why Sudan was removed from the list of
nations in EO-3 by stating that “we can add countries very easily and we can take

countries away,” adding: “I want the toughest travel ban you can have.”®!

1. EFFECTS OF EO-2 AND EO-3 ON PLAINTIFFS

A. Effects on Plaintiff State of Hawaii

96. Both EO-2 and EO-3 have had and will continue to have profound
negative effects on the State of Hawaii, its University, its public and private
employers, its refugee program, and its residents.

97. EO-2 and EO-3 will negatively affect the University’s ability to
recruit and hire new faculty members and scholars. It will be difficult, if not
impossible, for the University to hire individuals from the countries subject to
entry restrictions under EO-2 and EO-3. Nationals of the countries subject to the
orders may be unable to obtain entry to the United States. And even if they can
obtain entry, faculty and scholars who are uncertain whether they can enter the
country, or whose family members and associates would be subject to entry
restrictions, will be unlikely to accept an offer of employment to work at the
University.

98. EO-2 and EO-3 will negatively affect the University’s ability to
recruit and enroll new students. Nationals of the countries subject to the orders

may be unable to obtain entry to the United States. And even if they can obtain

% The White House, Office of the Press Sec’y, Press Gaggle by President Trump,
Morristown Municipal Airport, 9/24/2017 (Sept. 24, 2017), https://goo.gl/R8DnJg.
®! The White House, Office of the Press Sec’y, Press Gaggle by President Trump
(Sept. 27, 2017), https://goo.gl/5dusi4.
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entry, they will be uncertain whether their spouses, children, and other close family

members will be able to join them in the United States or visit them here.

Prospective students will therefore be deterred from applying to or enrolling in the

EO-2 and EO-3 will prevent the University of Hawaii from hosting

speakers and visiting scholars from the designated countries. Specifically:

University.
99.
a.
b.
C.
d.

The University will be precluded from offering a scholarship to
a Syrian national who participated in a Speaker Series event in
September 2017 hosted by the International Cultural Studies
Program at the University. The University would like to offer
this person a scholarship, but because he has a B-1/B-2 visa that
will soon become inoperative—requiring him to obtain an new
visa to enter the United States—EO-3 will preclude him from
accepting the University’s offer.

The University’s International Cultural Studies Program will be
precluded from hosting a Syrian national who is an expert on
the Syrian revolution to give a presentation at the University in
either November 2017 or January 2018, as the University had
planned to do.

The University’s International Cultural Studies Program will be
precluded from inviting a Chadian national, who is the director
of a film that the Honolulu Museum of Art will be screening
this year, to a presentation about human rights abuses in Chad
in the spring of 2018, as the University had planned to do.

The University’s Department of Art and Art History will be
precluded from hosting a Syrian national living in Germany,

who is an award-winning artist, as a visiting scholar in the
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Department’s “Intersections program” this spring, as the
University had planned to do.

e. The University’s Department of Art and Art History will be
precluded from hosting two award-winning lranian artists to be
visiting scholars, as the University had planned to do.

100. EO-2 and EO-3 will indefinitely separate many current faculty
members, scholars, and students at the University from family members who are
nationals of the designated countries. Many students and faculty members will
consequently be unwilling to remain at the University or in the United States.
Plaintiff John Doe 2, for instance, has stated that he will be less likely to remain in
the country long-term if EO-3 goes into effect. At least one other University
professor whose relatives are subject to EO-3 has expressed plans to move to
Canada if EO-3 is not enjoined.

101. EO-2 and EO-3 will deter University students and faculty from
temporarily leaving the country for professional, academic, or personal travel.
Some individuals on single-entry visas who are nationals of the banned countries
fear that they will not be able to return to the United States if they leave while
either order is in effect. As a result, individuals will not take overseas trips that are
Important for their educational and scholarly pursuits, or for family reasons (e.g.,
to care for an ailing family member). The University may lose talented members
of its community who do not wish to or are unable to remain at the University
because of this constraint.

102. In addition, EO-2 and EO-3 will inflict financial, proprietary, and
academic injuries on the University. The University will receive reduced tuition
dollars due to the reduced enrollment of students. It will be unable to win as many
competitive grants due to its increased difficulty attracting and retaining highly

qualified faculty, scholars, and students. The quality of the University’s academic
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work and the diversity of its academic community will also suffer from the loss of
otherwise qualified individuals.

103. EO-2 and EO-3 are harming and will continue to harm Hawaii’s
economy. Nationals of the countries designated in each order will be unable to
visit the State as tourists. Because tourism is a principal driver of the State’s
economy, this reduction in tourism will harm the State’s businesses and, in turn,
reduce its tax revenue.

104. Data from the past year confirms that EO-2 and EO-3 will reduce
tourism. Since EO-1 and EO-2 were issued, the number of visitors to Hawaii from
the Middle East has fallen in every single month as compared to the same month in
2016, and the aggregate number of visitors from the Middle East has fallen by over
25%. The aggregate number of visitors from Africa during that same period has
declined by 15%.

105. The reduction in tourism to Hawaii is consistent with the
experiences of other States. During the six-month period from March 2017
through August 2017, the number of visas issued to visitors from the countries
designated by EO-2 fell 44% compared to the same period in 2016. The issuance
of nonimmigrant visas to nationals of all Arab countries fell 16% compared to the
prior year, even as the number of visas issued to people from all countries was
unchanged.®

106. EO-2 and EO-3 also chill tourism to Hawaii from countries that are
not yet designated by the orders. Both EO-2 and EO-3 establish procedures by
which the President can extend the travel bans to additional countries. Nationals of
other countries, who fear they may be subject to a subsequent ban, are therefore

deterred from traveling to Hawaii. In addition, both EO-2 and EO-3 give rise to a

%2 Nahal Toosi, et al., Muslim nations targeted by Trump’s travel ban see steep visa
drop, Politico (Sept. 29, 2017), https://goo.gl/Ta2cCe.
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global perception that the United States is an exclusionary country, impair the
State’s reputation as a place of welcome, and reduce foreign nationals’ interest in
visiting.

107. EO-2 and EO-3 hinder the efforts of the State and its residents to
resettle and assist refugees. The State’s refugee program is an important part of its
culture and official policies,®® and refugees from numerous countries have resettled
in Hawaii in recent years.* In late 2015, as other States objected to the admission
of Syrian refugees, Governor Ige issued a statement that “slamming the door in
their face would be a betrayal of our values.” Governor Ige explained: ‘“Hawaii
and our nation have a long history of welcoming refugees impacted by war and
oppression. Hawaii is the Aloha State, known for its tradition of welcoming all
people with tolerance and mutual respect.”® As long as EO-2 prohibits refugee
admissions, the State and its residents are prevented from helping refugees resettle
in Hawaii. The State will receive reduced federal grant funding as a result.

108. EO-2 and EO-3 prevent Hawaii from fulfilling the commitments to
nondiscrimination and diversity embodied in the State’s Constitution, laws, and
policies. State agencies and universities cannot accept qualified applicants for
open employment positions if they are nationals of the countries designated by
these orders, contravening policies designed to promote diversity and recruit talent

from abroad.®® In addition, the orders require the State to tolerate a policy

% See supra 1 24-26 & note 12.

* U.S. Department of Health & Human Servs., Office of Refugee Resettlement,
Overseas Refugee Arrival Data: Fiscal Years 2012-2015 (Nov. 24, 2015),
https://goo.gl/JcgkDM.

® Press Release, Governor of the State of Hawaii, Governor David Ige’s Statement
On Syrian Refugees (Nov. 16, 2015), https://goo.gl/gJcMIv.

% See, e.g., State of Hawaii, Department of Human Resources Development,
Policy No. 601.001: Discrimination / Harassment-Free Workplace Policy (revised
Nov. 16, 2016), https://goo.gl/7q6yzJ; University of Hawaii, Manoa, Policy
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designed to disfavor the Islamic faith, in violation of the Establishment Clause of
both the federal and state constitutions.

109. EO-2 and EO-3 are antithetical to the State’s identity and spirit.
For many in Hawaii, including state officials, the travel bans conjure up the
memory of the Chinese Exclusion Acts and the imposition of martial law and
Japanese internment after the bombing of Pearl Harbor. As Governor Ige observed
two days after President Trump issued EO-1, “Hawaii has a proud history as a
place immigrants of diverse backgrounds can achieve their dreams through hard
work. Many of our people also know all too well the consequences of giving in to
fear of newcomers. The remains of the internment camp at Honouliuli are a sad
testament to that fear. We must remain true to our values and be vigilant where we
see the worst part of history about to be repeated.”®”’

B. Effects on Plaintiff Dr. Elshikh

110. EO-2 and EO-3 have injured Dr. Elshikh by preventing him from
reuniting with his relatives and denigrating him as a Muslim and an Imam.

111. EO-1 and EO-2 separated Dr. Elshikh from his mother-in-law. Dr.
Elshikh’s mother-in-law is a Syrian national who until recently lived in Syria. In
2015, Dr. Elshikh’s wife petitioned for an immigrant visa on her mother’s behalf
so that she could move to the United States and live with their family in Hawaii.
On January 31, 2017, after EO-1 was issued, Dr. Elshikh’s mother-in-law’s visa
application was put on hold. In March 2017, after EO-1 was enjoined, the

application was processed and Dr. Elshikh’s mother-in-law was scheduled for an

M1.100: Non-Discrimination and Affirmative Action Policy,
https://goo.gl/6YqVI8 (last visited Oct. 9, 2017, 7:05 PM EDT); see also, e.g.,
Campus Life: Diversity, University of Hawaii, Manoa, https://goo.gl/3nF5C9 (last
visited Oct. 9, 2017, 7:05 PM EDT).

°” Press Release, Governor of the State of Hawaii, Statement of Governor David
Ige On Immigration To The United States (Jan. 29, 2017), https://goo.gl/62w1fh.
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interview. She received an immigrant visa in July 2017, immigrated to the United
States in August 2017, and now lives in Hawaii with Dr. Elshikh and his family.
Had EO-2 gone into effect, it would have barred Dr. Elshikh from seeing and
living with his mother-in-law.

112. EO-3 will separate Dr. Elshikh from his brothers-in-law. Dr.
Elshikh has four brothers-in-law who are Syrian nationals living in Syria. On
October 5, 2017, one of Dr. Elshikh’s brothers-in-law filed an application for a
tourist visa so that he can travel to Hawaii and visit Dr. Elshikh’s family. Dr.
Elshikh will hold a combined birthday celebration for his three sons in March 2018,
to which he is inviting all four of his brothers-in-law. EO-3 will prevent Dr.
Elshikh’s brothers-in-law from entering the United States or visiting him and his
family.

113. EO-2 and EO-3 denigrate Dr. Elshikh and his family as Muslims.
The orders convey to him and his children, all twelve years of age or younger, that
they are not equal citizens of the country and that their government discriminates
against persons who share their religion and ethnicity. The order conveys to them
that they are members of a disfavored religion in Hawaii and the United States.

114. EO-2 and EO-3 harm Dr. Elshikh in his capacity as Imam of
Hawaii’s largest mosque. The orders denigrate and demean members of his
mosque because of their religious views and national origin. The orders prevent
members of the mosque from seeing members of their family, many of whom are
nationals of countries designated by the orders, and prevent the mosque from
welcoming visitors and refugees. As a result of the orders, members of the mosque

are unable to associate as freely with those of other faiths.
C. Effects on Plaintiff John Doe 1

115. EO-2 and EO-3 prevent John Doe 1 from reuniting with his son-in-

law and denigrate him as a Muslim.
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116. John Doe 1’s daughter filed an immigrant visa petition for her
husband, a Yemeni national, in September 2015. After the petition was approved
in late June 2017, the family submitted a visa application on the son-in-law’s
behalf. That application is currently pending. EO-3 will prevent Doe 1°s son-in-
law from obtaining a visa to immigrate to the United States.

117. EO-2 and EO-3 discriminate against and denigrate Doe 1 and his
family because they are Muslims and because Doe 1’s daughter is married to
another Muslim individual from a Muslim-majority country.

D. Effects on Plaintiff John Doe 2

118. EO-2 and EO-3 prevent John Doe 2 from reuniting with his mother
and other close relatives and discriminates against Doe 2 because of his nationality.

1109. John Doe 2’s mother, an Iranian national living in Iran, filed an
application for a tourist visa several months ago so that she could visit Doe 2 in
Hawaii. That application is still pending. EO-3 will prevent Doe 2’s mother from
obtaining a visa and visiting Doe 2 in the United States.

120. Some of Doe 2’s close relatives, who are also Iranian nationals
living in Iran, have filed applications for tourist visas so that they can visit Doe 2 in
Hawaii. They have been interviewed and their applications are currently pending.
EO-3 will prevent these relatives from obtaining visas and visiting Doe 2 in the
United States.

121. Doe 2 is less likely to remain in the United States on a long-term
basis because EO-3, if not enjoined, will continue to deprive him of the company
of his family. EO-3, like EO-1 and EO-2, makes Doe 2 feel like an outcast in his

own country because of his Iranian nationality.
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E. Effects on Plaintiff Muslim Association of Hawalii

122. EO-2 and EO-3 reduce the membership of the Muslim Association
of Hawaii, diminish its financial receipts, interfere with its religious exercise, and
denigrate the faith of the Association and its members.

123. EO-2 and EO-3 will diminish the membership of the Association
and inflict financial harm. Over the last decade, many new members of the
Association have been refugees and nationals of countries designated by EO-2 and
EO-3. EO-2 and EO-3 will prevent such individuals from entering the United
States and becoming members of the Association. As a result, contributions to the
Association will decrease and the Association’s finances will be harmed.

124, EO-2 and EO-3 will also diminish the existing membership of the
Association. Many current members of the Association are foreign-born
individuals who are nationals of countries designated by EO-2 and EO-3, and have
close family members and friends who remain in those countries. The orders will
prevent these individuals from seeing their friends and family. As a result, some of
these individuals are likely to leave Hawaii and cease being members of the
Association. The Association will be deprived of their membership and suffer
decreased contributions as a result.

125. EO-2 and EO-3 prevent nationals of the countries designated in
EO-2 and EO-3 from visiting the mosque and its members. The orders also deter
nationals of other Muslim-majority countries from visiting the Association because
they are concerned that they will be subject to a future travel ban or made
unwelcome in the United States. The Chairman of the Association is aware of four
families from Morocco who have canceled plans to come to Hawaii because of the
travel bans.

126. EO-2 and EO-3 interfere with the religious exercise of the

Association and its members. Part of the religious practice of the Association and
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its members is to welcome adherents of the Muslim faith from other countries in
order to connect with their fellow Muslims. The orders prevent Muslims living
abroad from coming to Hawaii to visit the Association’s mosque and to meet and
worship with its members. The orders thereby inhibit the free exercise of the
Association and its members.

127. EO-2 and EO-3 denigrate and demean the Association and its
members as Muslims. Members of the Association are made to feel that they are
less than other Americans because of their religion. The orders have caused
children of the Association’s members to be ashamed of their own faith. Since the
travel bans were promulgated, several children in the Association’s community
have expressed the desire to their parents to change their Muslim names, and to not
wear head coverings, to avoid being victims of violence.

CAUSES OF ACTION
COUNT I
(8 U.S.C. § 1152(a)(1)(A))
128. The foregoing allegations are realleged and incorporated by

reference herein.

129. 8 U.S.C. § 1152(a)(1)(A) provides that “[e]xcept as specifically
provided” in certain subsections, “no person shall receive any preference or
priority or be discriminated against in the issuance of an immigrant visa because of
the person’s race, sex, nationality, place of birth, or place of residence.”

130. Section 2(c) of EO-2 discriminates on the basis of nationality in
the issuance of immigrant and nonimmigrant visas.

131. Sections 2(a)-(c), (e), (g), and (h) of EO-3 discriminate on the basis
of nationality in the issuance of immigrant and nonimmigrant visas.

132. Through their actions described in this Complaint, Defendants
have violated 8 U.S.C. § 1152(a)(1)(A). Defendants’ violations inflict ongoing
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harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the Muslim
Association of Hawaii and its members, and other Hawaii residents.
COUNT 11
(8 U.S.C. §§ 1182(f) and 1185(a))

133. The foregoing allegations are realleged and incorporated by
reference herein.

134. 8 U.S.C. § 1182(f) provides that “[w]henever the President finds
that the entry of any aliens or of any class of aliens into the United States would be
detrimental to the interests of the United States, he may by proclamation, and for
such period as he shall deem necessary, suspend the entry of all aliens or any class
of aliens as immigrants or nonimmigrants, or impose on the entry of aliens any
restrictions he may deem to be appropriate.” 8 U.S.C. § 1185(a)(1) provides that
“[u]nless otherwise ordered by the President, it shall be unlawful for any alien to
depart from or enter or attempt to depart from or enter the United States except
under such reasonable rules, regulations, and orders, and subject to such limitations
and exceptions as the President may prescribe.”

135. Sections 2(c), 6(a), and 6(b) of EO-2 exceed the scope of the
President’s authority under Sections 1182(f) and 1185(a) by, inter alia, excluding
aliens whose entry would not be “detrimental to the interests of the United States”
within the meaning of those terms as informed by their text, history, and context,
and by failing to adequately “find[]” that the entry of such aliens would be harmful
to the United States.

136. Sections 2(a)-(c), (e), (g), and (h) of EO-3 exceed the scope of the
President’s authority under Sections 1182(f) and 1185(a) by, inter alia, excluding
aliens whose entry would not be “detrimental to the interests of the United States”

within the meaning of those terms as informed by their text, history, and context,
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and by failing to adequately “find[]” that the entry of such aliens would be harmful
to the United States.

137. Through their actions described in this Complaint, Defendants
have violated 8 U.S.C. §§ 1182(f) and 1185(a). Defendants’ violations inflict
ongoing harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the
Muslim Association of Hawaii and its members, and other Hawaii residents.

COUNT I
(8 U.S.C. § 1157(a))

138. The foregoing allegations are realleged and incorporated by
reference herein.

139. 8 U.S.C. § 1157(a)(2) provides that “[e]xcept as provided in
subsection (b), the number of refugees who may be admitted under this section in
any fiscal year after fiscal year 1982 shall be such number as the President
determines, before the beginning of the fiscal year and after appropriate
consultation, is justified by humanitarian concerns or is otherwise in the national
interest.”

140. Section 6(b) of EO-2 altered the number of refugees who could be
admitted for fiscal year 2017 after the beginning of the fiscal year and without
engaging in appropriate consultation.

141. Through their actions described in this Complaint, Defendants
have violated 8 U.S.C. § 1157(a). Defendants’ violation inflicts ongoing harm
upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the Muslim Association

of Hawaii and its members, and other Hawaii residents.
COUNT IV

(First Amendment — Establishment Clause)

142. The foregoing allegations are realleged and incorporated by

reference herein.
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143. The Establishment Clause of the First Amendment provides that
“Congress shall make no law respecting an establishment of religion.” This
restriction prohibits the Federal Government from officially preferring one religion
over another.

144, Sections 2(c), 6(a), and 6(b) of EO-2 denigrate and disadvantage
members of the Islamic faith and effect an unconstitutional establishment of
religion.

145. Sections 2(a)-(c), (e), (9), and (h) of EO-3 denigrate and
disadvantage members of the Islamic faith and effect an unconstitutional
establishment of religion.

146. Through their actions described in this Complaint, Defendants
have violated the Establishment Clause. Defendants’ violations inflict ongoing
harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the Muslim
Association of Hawaii and its members, and other Hawaii residents.

COUNT V
(First Amendment — Free Exercise)

147. The foregoing allegations are realleged and incorporated by
reference herein.

148. The Free Exercise Clause of the First Amendment provides that
“Congress shall make no law * * * prohibiting the free exercise [of religion].” This
Clause prohibits Congress from enacting laws with the purpose or effect of
suppressing religious belief or practice.

149. Sections 2(c), 6(a), and 6(b) of EO-2 target members of the Islamic
faith for special burdens and subject them to denigration and disadvantages that

have the purpose and effect of suppressing their practice of religion.
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150. Sections 2(a)-(c), (e), (g), and (h) of EO-3 target members of the
Islamic faith for special burdens and subject them to denigration and disadvantages
that have the purpose and effect of suppressing their practice of religion.

151. Through their actions described in this Complaint, Defendants
have violated the Free Exercise Clause. Defendants’ violations inflict ongoing
harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the Muslim
Association of Hawaii and its members, and other Hawaii residents.

COUNT VI
(Fifth Amendment — Equal Protection)

152. The foregoing allegations are realleged and incorporated by
reference herein.

153. The Due Process Clause of the Fifth Amendment prohibits the
Federal Government from denying equal protection of the laws, including on the
basis of religion and/or national origin, nationality, or alienage.

154. Sections 2(c), 6(a), and 6(b) of EO-2 discriminate on the basis of
religion and/or national origin, nationality, or alienage and were motivated by
animus and a desire to effect such discrimination.

155. Sections 2(a)-(c), (e), (g), and (h) of EO-3 discriminate on the basis
of religion and/or national origin, nationality, or alienage and were motivated by
animus and a desire to effect such discrimination.

156. EO-2 and EO-3 differentiate between persons based on their
religion and/or national origin, nationality, or alienage and are accordingly subject
to strict scrutiny. The orders fail that test because they over- and under-inclusive
in restricting immigration for security reasons. The statements of President Trump
and his advisors also provide direct evidence of the orders’ discriminatory motives.

157. The orders are not rationally related to a legitimate government

interest.
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158. Through their actions described in this Complaint, Defendants
have violated the equal protection guarantee of the Due Process Clause.
Defendants’ violations inflicts ongoing harm upon the State of Hawaii, Dr. Elshikh,
John Does 1 and 2, the Muslim Association of Hawaii and its members, and other
Hawaii residents.

COUNT VII
(Religious Freedom Restoration Act)

159. The foregoing allegations are realleged and incorporated by
reference herein.

160. The Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. §
2000bb-1(a), prohibits the Federal Government from substantially burdening the
exercise of religion, even if the burden results from a rule of general applicability.

161. Sections 2(c), 6(a), and 6(b) of EO-2 and Defendants’ actions to
implement them impose a substantial burden on the exercise of religion.

162. Sections 2(a)-(c), (e), (g), and (h) of EO-3 and Defendants’ actions
to implement it impose a substantial burden on the exercise of religion.

163. Among other injuries, some non-citizens currently outside the
United States cannot enter the United States to reunite with their families or
religious communities. Religious communities in the United States cannot
welcome visitors, including religious workers, from designated countries. And
some non-citizens currently in the United States may be prevented from travelling
abroad on religious trips, including pilgrimages or trips to attend religious
ceremonies overseas, if they do not have the requisite travel documents or
multiple-entry visas.

164. Through their actions described in this Complaint, Defendants

have violated the RFRA. Defendants’ violations inflict ongoing harm upon the
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State of Hawaii, Dr. Elshikh, John Does 1 and 2, the Muslim Association of
Hawaii and its members, and other Hawaii residents.

COUNT VI
(Substantive Violation of the Administrative Procedure Act through
Violations of the Constitution, Immigration and Nationality Act, and
Religious Freedom Restoration Act, and Arbitrary and Capricious Action)

165. The foregoing allegations are realleged and incorporated by
reference herein.

166. The APA requires courts to hold unlawful and set aside any agency
action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law”’; “contrary to constitutional right, power, privilege, or
immunity”; or “in excess of statutory jurisdiction, authority, or limitations, or short
of statutory right.” 5 U.S.C. § 706(2)(A)-(C).

167. In enacting and implementing Sections 2(c), 6(a), and 6(b) of EO-2,
and Sections 2(a)-(c), (e), (g), and (h) of EO-3, Defendants have acted contrary to
the Establishment Clause and Fifth Amendment of the United States Constitution,
the INA, and RFRA. Defendants have exceeded their constitutional and statutory
authority, engaged in nationality- and religion-based discrimination, and failed to
vindicate statutory rights guaranteed by the INA.

168. Further, in enacting and implementing Sections 2(c), 6(a), and 6(b)
of EO-2, and Sections 2(a)-(c), (e), (g), and (h) of EO-3, Defendants have acted
arbitrarily and capriciously. Among other arbitrary actions and omissions,
Defendants have not offered a satisfactory explanation for the countries that are
and are not included within the scope of the orders.

169. Through their actions described in this Complaint, Defendants

have violated the substantive requirements of the APA. Defendants’ violations
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inflict ongoing harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the
Muslim Association of Hawaii and its members, and other Hawaii residents.
COUNT IX
(Procedural Violation of the Administrative Procedure Act)
170. The foregoing allegations are realleged and incorporated by
reference herein.
171. The APA requires courts to hold unlawful and set aside any agency

action taken “without observance of procedure required by law.” 5 U.S.C. §

706(2)(D).

172. The Departments of State and Homeland Security are “agencies”
under the APA. See 5 U.S.C. § 551(1).

173. The APA requires that agencies follow rulemaking procedures

before engaging in action that impacts substantive rights. See 5 U.S.C. § 553.

174, In enacting and implementing Sections 2(c), 6(a), and 6(b) of EO-2,
and Sections 2(a)-(c), (e), (g), and (h) of EO-3, Defendants have changed the
substantive criteria by which individuals from the designated countries may enter
the United States. This, among other actions by Defendants, impacts substantive
rights.

175. Defendants did not follow the rulemaking procedures required by
the APA in enacting and implementing the orders.

176. Through their actions described in this Complaint, Defendants
have violated the procedural requirements of the APA. Defendants’ violations
inflict ongoing harm upon the State of Hawaii, Dr. Elshikh, John Does 1 and 2, the

Muslim Association of Hawaii and its members, and other Hawaii residents.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that the Court:

DATED:

a.

Declare that Sections 2(c), 6(a), and 6(b) of EO-2 are
unauthorized by, and contrary to, the Constitution and laws of
the United States;

Declare that Sections 2(a)-(c), (e), (g), and (h) of EO-3 are
unauthorized by, and contrary to, the Constitution and laws of
the United States;

Enjoin Defendants from implementing or enforcing Sections
2(c), 6(a), and 6(b) of EO-2 across the nation;

Enjoin Defendants from implementing or enforcing Section
2(a)-(c), (e), (9), and (h) of EO-3 across the nation;

Pursuant to Federal Rule of Civil Procedure 65(b)(2), set an
expedited hearing within fourteen (14) days to determine
whether the Temporary Restraining Order should be extended;
and

Award damages, attorney’s fees, and such additional relief as

the interests of justice may require.

Washington, DC, October 10, 2017.
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Respectfully submitted,

/s/ Neal K. Katyal

DOUGLAS S. CHIN (Bar No. 6465) NEAL K. KATYAL*
Attorney General of the State of Hawaii COLLEEN ROH SINZDAK*
CLYDE J. WADSWORTH (Bar No. 8495) MITCHELL P. REICH*

Solicitor General of the State of Hawaii ELIZABETH HAGERTY*
DEIRDRE MARIE-IHA (Bar No. 7923) YURI S. FUCHS**
DONNA H. KALAMA (Bar No. 6051) SUNDEEP IYER**'

KIMBERLY T. GUIDRY (Bar No. 7813) REEDY C. SWANSON**'
ROBERT T. NAKATSUJI (Bar No. 6743) THOMAS P. SCHMIDT*

KALIKO‘ONALANI D. FERNANDES SARA SOLOW*
(Bar No. 9964) ALEXANDER B. BOWERMAN*
KEVIN M. RICHARDSON (Bar No. HOGAN LOVELLS US LLP
10224)
Deputy Attorneys General *Admitted Pro Hac Vice
DEPARTMENT OF THE ATTORNEY **Pro Hac Vice Application
GENERAL, STATE OF HAWAII Forthcoming
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supervised by firm members
* Admitted only in Virginia;
supervised by firm members

Attorneys for Plaintiff, State of Hawaii Attorneys for Plaintiffs
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INTRODUCTION

On September 24, 2017, the President issued a proclamation that imposes an
indefinite nationality-based ban on travel and targets an overwhelmingly Muslim
population. The President has fulfilled his prior promises: He has issued a “larger,

L version of the travel ban that this Court and the Ninth

tougher, and more specific
Circuit found violative of the Nation’s laws and most basic constitutional
commitments.

It should come as little surprise, then, that the new order replicates all of the
legal flaws evident in its precursors. It again openly “discriminate[s] * * * in the
issuance of an immigrant visa because of * * * nationality.” 8 U.S.C.

§ 1152(a)(1)(A). Itstill fails, despite its elaborate rationalizations, to make any
“find[ing]” remotely adequate to support its sweeping ban of millions of foreign
nationals. Id. § 1182(f). It exceeds the limits on the President’s exclusion
authority that have been recognized for nearly a century, by supplanting
Congress’s immigration policies with the President’s own unilateral and indefinite

ban. And it continues to effectuate the President’s unrepudiated promise to

exclude Muslims from the United States.

! See [Proposed] Third Amended Complaint (“Compl.”) q 87 (quoting statements
President Trump made on Twitter nine days before the new order was released).

1
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These same defects led this Court and the Ninth Circuit to enjoin the old
travel ban, thereby preserving the fundamental boundaries of our immigration laws
and our constitutional scheme, and vindicating the Judiciary’s role as guardian of
our Nation’s liberties and the rule of law. Plaintiffs the State of Hawaii and Dr.
Ismail Elshikh, as well as prospective Plaintiffs John Does 1 and 2 and the Muslim
Association of Hawaii (the “Association”), respectfully ask this Court to do so
again.> They request that the Court restore the rights that the laws and Constitution
afford them, protect their institutions and their dignity, and enjoin this illegal and
unconstitutional order.

FACTUAL BACKGROUND

A. The First and Second Executive Orders

By now, this Court is well familiar with the background of this case. For
over a year, then-candidate Donald J. Trump campaigned on a promise to enact a
“total and complete shutdown on all Muslims entering the United States.” Compl.
111 52-64. Just one week after taking office, he made good on that promise, signing
an executive order entitled “Protecting the Nation From Foreign Terrorist Entry

Into the United States” (“EO-1"). Id. {{ 65-66; see Exec. Order No. 13,769, 82

2 The State of Hawaii and Dr. Elshikh are already Plaintiffs in this suit. John Does
1 and 2 and the Muslim Association of Hawaii are named parties to the Third
Amended Complaint that is the subject of a concurrently filed motion for leave to
file a Third Amended Complaint.
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Fed. Reg. 8,977 (Feb. 1, 2017). The order was almost immediately enjoined by
multiple courts, including the U.S. District Court for the Western District of
Washington in an injunction that was upheld by the Ninth Circuit. See Washington
v. Trump, 847 F.3d 1151, 1169 (9th Cir. 2017) (per curiam).

Rather than continue defending EO-1, the Government decided to repackage
the order’s restrictions in a new guise. On March 6, 2017, the President issued a
second executive order (“EO-2") with the same title as the first one, and virtually
identical travel and refugee bans. Compl. § 75-80; see Exec. Order No. 13,780,
82 Fed. Reg. 13,209 (Mar. 9, 2017). In the words of Senior Advisor to the
President Stephen Miller, EO-2 achieved the “same basic policy outcome” as EO-
1. Compl. § 76. Unsurprisingly, EO-2 met the same basic fate in the courts.
Before it could take effect, it was enjoined by this Court and the U.S. District
Court for the District of Maryland. See Hawaii v. Trump, 241 F. Supp. 3d 1119,
1140 (D. Haw. 2017); Int’l Refugee Assistance Project v. Trump, 241 F. Supp. 3d
539, 566 (D. Md. 2017).

Both orders were affirmed. The Ninth Circuit concluded that Plaintiffs were
likely to succeed on their claims for two principal reasons. First, the court found
that the President failed to comply with the “essential precondition” for invoking
Section 1182(f), by failing to make “findings” that “support[ed] the conclusion”

that a blanket ban on 180 million aliens was necessary to protect national security.
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Hawaii v. Trump, 859 F.3d 741, 755, 770-773 (9th Cir. 2017) (per curiam).
Second, the court held that the President had plainly violated 8 U.S.C.

§ 1152(a)(1)(A) by discriminating on the basis of nationality in the issuance of
immigrant visas. Id. at 779. Meanwhile, the Fourth Circuit, sitting en banc, held
that EO-2 likely violated the Establishment Clause. Int’l Refugee Assistance
Project v. Trump (“IRAP”), 857 F.3d 554, 601 (4th Cir. 2017) (en banc).

The Supreme Court granted certiorari in both cases. Pending its review, it
rejected the Government’s request to overturn the injunctions. Instead, it left both
Injunctions intact except as to persons who lacked “a credible claim of a bona fide
relationship with a person or entity in the United States.” Trump V. Int’l Refugee
Assistance Project, 137 S. Ct. 2080, 2088 (2017). The Government did not seek
expedited review, and the Court set oral argument for October 10, 2017. See id. at
2086.

B. The Third Executive Order

On September 24, 2017, just two weeks before the scheduled date for oral
argument, the President issued a proclamation entitled “Enhancing Vetting
Capabilities and Processes for Detecting Attempted Entry Into the United States by
Terrorists or Other Public-Safety Threats” (“EO-3""). Compl. { 89; see also
Compl. Ex. 1 (text of EO-3). Despite the change in nomenclature, EO-3 is a direct

descendant of EO-1 and EO-2. The very first line of the Proclamation



Case 1:17-cv-00050-DKW-KSC Document 368-1 Filed 10/10/17 Page 14 of 48 PagelD
#: 7458

acknowledges that it is the outgrowth of a process initiated and governed by EO-2.
EO-3 pmbl. And the order continues, and makes indefinite, substantially the same
travel ban that has been at the core of all three executive orders. See EO-3 § 2.

In particular, EO-3 continues to ban all immigration from five of the six
overwhelmingly Muslim countries covered by EO-2: lIran, Libya, Syria, Yemen,
and Somalia. And EO-3 swaps out the sixth Muslim-majority country, Sudan, for
another Muslim-majority country, Chad. In addition, the order prohibits all non-
Immigrant visas for nationals of Syria, bars all non-immigrant visas except student
and exchange visas for nationals of Iran, and prohibits business and tourist visas
for nationals of Libya, Yemen, and Chad.

EO-3 also adds two non-Muslim countries. But both additions are almost
entirely symbolic. The order prohibits a small set of Venezuelan government
officials from traveling to the United States on business and tourist visas. EO-

3 § 2(f). And it bans all entry from North Korea—a country that sent fewer than
100 nationals (many of them diplomats) to the United States last year and that was
already subject to extensive bans on entry pursuant to previously-issued sanctions.

See Compl. § 93 nn.57-59.°

¥ EO-3 replaces only the country-based entry restrictions imposed by Section 2(c)
of EO-2. It does not disturb the limits on refugee admissions imposed by Sections
6(a) and 6(b) of EO-2, which remain partially enjoined pursuant to this Court’s

order. The Government has informed the Supreme Court, however, that it intends

5
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One day after EO-3 was issued, the Supreme Court removed the case
challenging EO-2 from its oral argument calendar and ordered briefing on whether
that controversy is now moot. A decision on that question remains pending.

C. The Effects of EO-3 on Plaintiffs

In addition to replicating the content of EO-1 and EO-2, EO-3 mimics its
predecessors by inflicting the same profound harms on Plaintiffs.

1. The State of Hawaii

As a result of EO-3, the State of Hawaii will suffer numerous severe injuries
to its educational institutions, its tourism industry, and its sovereign rights.

First, EO-3 will hinder the University of Hawaii from recruiting and
retaining a world-class faculty and student body. Compl. 1 97-98; Straney Decl.
11 8-15 (Ex. F). The University has 20 students from the eight designated
countries, and has already received 5 new graduate applications from students in
those countries for the Spring 2018 Term. Straney Decl. § 13. It also has multiple
faculty members and scholars from the designated countries. Compl. 11 99-100;

Straney Decl. {{ 7-8.

to “undertake * * * new actions regarding refugees by October 24.” Letter from
Noel J. Francisco, Solicitor Gen., United States Dep’t of Justice, to Scott S. Harris,
Clerk, Supreme Court of the United States 6 (Oct. 5, 2017). Plaintiffs reserve the
right to seek leave to amend their complaint to challenge any such future actions,
as appropriate.
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EO-3 will impede the University’s ability to recruit similar candidates in the
future and to retain those that they have. Some individuals will themselves be
covered by the ban on entry; others will be unwilling to accept offers or remain in
the country because the ban prevents their family members from immigrating with
them or even making brief visits. Compl. {1 97-101; Straney Decl. {1 9-14; Doe 3
Decl. 415 (Ex. C); Doe 4 Decl. § 15 (Ex. D); Doe 5 Decl. § 7 (Ex. E). Already, at
least two current professors have stated that they may leave the United States if
EO-3 takes effect. Doe 2 Decl. 11 8-9 (Ex. B); Doe 5 Decl. {1 9-10; see Doe 3
Decl. q 14; Doe 4 Decl. § 12.

EO-3 will also prevent the University from conducting events that involve
individuals from the targeted nations. For example, if EO-3 is implemented, the
University will be forced to cancel several upcoming speaking engagements by
individuals including a Syrian expert on his country’s civil war, Sharma Decl. § 9
(Ex. H); a Chadian film director, id. 1 10-11; and three award-winning artists
from Syria and Iran, Chan Decl. 1 6-10 (Ex. G); see also Compl. § 99.

Second, EO-3’s entry ban will strike at the backbone of Hawaii’s economy:
its tourism industry. Data from 2017 show that since EO-1 was adopted, the
number of visitors from the targeted regions has fallen every month as compared to
2016, in keeping with national trends reflecting a 44% drop in travel from the

banned countries. Compl. {1 103-106 & n.62; Szigeti Decl. {1 10-14 (Ex. J).
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Third, because of EO-3, Hawaii will lose its sovereign right to fully
implement its policies prohibiting discrimination based on religion or nationality.
Compl. 11 108-109. Article I, § 4 of the Hawaii Constitution provides that “[n]o
law shall be enacted respecting an establishment of religion, or prohibiting the free
exercise thereof.” The State’s laws also declare “that the practice of discrimination
because of race, color, religion, age, sex, including gender identity or expression,
sexual orientation, marital status, national origin, ancestry, or disability * * * is
against public policy.” Haw. Rev. Stat. § 368-1; accord id. 838 378-2, 489-3, 515-
3.

2. The Individual Plaintiffs

The three individual Plaintiffs are residents of the United States who have
family members in the targeted countries. Dr. Ismail Elshikh is an American
citizen of Egyptian descent who has lived in Hawaii for over a decade. Elshikh
Decl. § 1 (Ex. I). He is also the Imam of the Muslim Association of Hawaii. 1d.
1 2. John Doe 1 is an American citizen of Yemeni descent who has lived in
Hawaii for nearly 30 years and is a member of Dr. Elshikh’s mosque. Doe 1 Decl.
111, 3 (Ex. A). John Doe 2 is a legal permanent resident of the United States who
is a professor at the University of Hawaii. Doe 2 Decl. | 1-3.

All three have family members who have concrete plans to immigrate to or

visit the United States, but who will not be able to do so as a direct result of EO-3.
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Dr. Elshikh’s brothers-in-law, who are Syrian, are in the process of applying for
visas to travel to Hawaii for their nephews’ upcoming birthday party in March
2018. Compl. § 129; Elshikh Decl. § 6. One of them has already submitted his
application. Elshikh Decl. § 6. Doe 1’s daughter has filed a visa petition for her
husband (Doe 1’s son-in-law), a Yemeni national, to immigrate to the United
States and reunite the family. Compl. § 116; Doe 1 Decl. 1 7-9. Doe 2’s mother,
an Iranian national, has applied for a tourist visa to visit her son, as have other
close relations living in Iran. Compl. 11 119-120; Doe 2 Decl. 4. EO-3 will bar
all of these relatives from coming to the United States, depriving Plaintiffs of their
company and companionship. Compl. 1 130, 135, 139.

In addition, EO-3, like its predecessors, denigrates Dr. Elshikh and Doe 1 as
Muslims. It conveys to them that they are outsiders in their own country, and
subjects them to distinct burdens because of their faith.

3. The Muslim Association of Hawaii

The Association is a mosque with members from Syria, Somalia, Iran,
Yemen, and Libya. EO-3 will hamper the mosque’s ability to welcome new
members and visitors from the affected countries, and will cause current members
to leave the country. Ouansafi Decl. §{ 11-15, 18 (Ex. L). Since the mosque
“relies on contributions from its members and from visitors™ to support it, “EO-3

will harm [its] finances.” Id. §19. EO-3 will also interfere with the mosque’s
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“religious practice” of welcoming visitors from abroad. Id. 110. Moreover, the
mosque, like the individual Plaintiffs, believes that EO-3 denigrates the Muslim
faith and those who practice it. Id. | 20.

Unless EO-3 is enjoined, it will go into effect at 6:01 PM HST on October
17,2017. These harms to the State of Hawaii, the individual Plaintiffs, the
Association, and the Nation as a whole will immediately ensue.

ARGUMENT

To obtain a temporary restraining order (“TRO”) or a preliminary injunction,
a plaintiff must demonstrate that (1) it “is likely to succeed on the merits;” (2) it “is
likely to suffer irreparable harm in the absence of preliminary relief;” (3) “the
balance of equities tips in [its] favor; and” (4) “an injunction is in the public
interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). As with

the prior orders, Plaintiffs readily meet this standard.*

* Plaintiffs do not seek to enjoin the travel ban as to North Korea and Venezuela.
The President’s September 20, 2017 order imposing additional sanctions on North
Korea already excludes “North Korean person[s]” under Section 1182(f). See
Exec. Order No. 13,810 §§ 1(a)(iv), 5, 82 Fed. Reg. 44,705, 44,705, 44,707 (Sept.
25, 2017). That separate sanctions order is not part of the present challenge.
Moreover, the current state of relations between the United States and North Korea
presents the sort of exigent circumstance that has been found to justify executive
action of this sort. See infra pp. 14-15, 28. As for Venezuela, the President’s
decision to apply the ban only to certain Venezuelan officials distinguishes the
treatment of that country from the other nations affected by the ban. The Court
therefore need not address the lawfulness of EO-3 with respect to those two
countries.

10
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A. Plaintiffs Are Likely To Succeed On The Merits Of Their Claims.
1. The Order Is Reviewable.

Plaintiffs plainly satisfy the primary requirement for judicial review: Article
I11 standing. Like EO-1 and EO-2, EO-3 will prevent the individual Plaintiffs from
reuniting with their family members and denigrate their faith. It will diminish the
State of Hawaii’s universities, harm its tourism industry, and override its sovereign
interests. The Ninth Circuit held these injuries sufficient to establish standing with
respect to the prior orders, and the result should be the same here. Hawaii, 859
F.3d at 762-765; Washington, 847 F.3d at 1158-61. Nor is there any question that
the Muslim Association of Hawaii has standing: EO-3 reduces the Association’s
membership, diminishes the financial contributions it receives from its members,
damages its community, and impairs its religious practice of welcoming visitors
from abroad. Ouansafi Decl. {1 11-20; see Church of the Lukumi Babalu Aye, Inc.
v. City of Hialeah, 508 U.S. 520, 528 (1993) (allowing religious organization to
challenge ordinance that interfered with religious practice).

Plaintiffs also satisfy the other requirements for review. See Hawaii, 859
F.3d at 768-769; Washington, 847 F.3d at 1161-64. Individuals aggrieved by a
statutory violation have a cause of action to enjoin “violations of federal law by
federal officials.” Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1384

(2015); see 5 U.S.C. § 702. In adjudicating such claims, the Judiciary may

11
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determine whether “the President [has] act[ed] in contravention of the will of
Congress.” Dames & Moore v. Regan, 453 U.S. 654, 669 (1981). That is no less
true when the President is exercising powers related to immigration. In Sale v.
Haitian Centers Council, Inc., 509 U.S. 155 (1993), for instance, the Supreme
Court evaluated whether “[t]he President * * * violate[d]” various provisions of the
INA by invoking his authority under 8 U.S.C. § 1182(f) to “suspend[] the entry of
undocumented aliens from the high seas.” 509 U.S. at 158, 160. Further, as the
Ninth Circuit found, Plaintiffs are within the “zone of interests” protected by the
relevant statutes. See Hawaii, 859 F.3d at 766-767; Legal Assistance for
Vietnamese Asylum Seekers (“LAVAS”) v. Dep 't of State, 45 F.3d 469, 471-472
(D.C. Cir. 1995).

It is equally clear that the Court may review Plaintiffs’ constitutional claims:
“If an establishment of religion is alleged to cause real injury to particular
individuals, the federal courts may adjudicate the matter.” Ariz. Christian Sch.
Tuition Org. v. Winn, 563 U.S. 125, 145 (2011). And the Ninth Circuit has
repeatedly rejected the Government’s contention that the President’s actions are
immune from statutory or constitutional review because of inapposite doctrines
that restrict the review of an individualized decision to exclude an alien, not
“sweeping” Executive branch policies. Washington, 847 F.3d at 1162-63

(emphasis added); see also Hawaii, 859 F.3d at 768-769.
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2. EO-3 Violates the Immigration and Nationality Act.

EO-3 violates both the INA and the Establishment Clause. As the Ninth
Circuit has explained, principles of constitutional avoidance make it “appropriate
to turn first to the INA claim.” Hawaii, 859 F.3d at 761. Plaintiffs therefore begin
with the President’s statutory violations.

a. EO-3 Violates the INA’s Prohibition on Nationality-Based
Discrimination.

Section 1152(a)(1)(A) provides that “no person shall receive any preference
or priority or be discriminated against in the issuance of an immigrant visa because
of * * * nationality.” 8 U.S.C. § 1152(a)(1)(A). “Congress could hardly have
chosen more explicit language” in “unambiguously direct[ing] that no nationality-
based discrimination shall occur.” LAVAS, 45 F.3d at 473. The Ninth Circuit thus
had little difficulty concluding that, by “suspending the issuance of immigrant
visas and denying entry based on nationality,” Section 2(c) of EO-2 “exceed[ed]
the restriction of § 1152(a)(1)(A) and the overall statutory scheme intended by
Congress.” Hawaii, 859 F.3d at 779.

Instead of following the Ninth Circuit’s ruling, EO-3 reenacts and makes
indefinite precisely the same policy of nationality-based discrimination that the
Ninth Circuit deemed unlawful. EO-3 once again bans immigrant visas and denies
entry based on nationality to nationals of six countries. EO-3 § 2. In doing so,

EO-3 recreates the pernicious “national origins system” that Congress sought to
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abolish in 1965 when it enacted Section 1152(a) as part of a landmark series of
civil rights laws. See H.R. Rep. No. 89-745, at 8 (1965).

The Government has previously attempted to circumvent Section
1152(a)(1)(A)’s plain statutory bar by asserting that the President’s travel bans
discriminate with respect to “entry,” not visa issuance. The Ninth Circuit rejected
that distinction, and it is meritless for two reasons. First, EO-3 specifies that a
national of one of the targeted countries—unlike any other would-be immigrants—
must obtain a waiver in order to secure the “issuance of a visa.” EO-3 § 3(c)(iii).

It is hard to imagine a more straightforward example of nationality discrimination
in the “issuance of an immigrant visa.” 8 U.S.C. §1152(a)(1)(A). Second, the
Government’s distinction between visa issuance and entry would impermissibly
render Section 1152(a)(1)(A) a “nullity.” Dada v. Mukasey, 554 U.S. 1, 16 (2008).
It would allow the President to circumvent the statute’s limits whenever he wished
by issuing visas and then refusing to honor them at the border based on the visa-
holder’s nationality. Hawaii, 859 F.3d at 777.

The Government has also argued that Section 1152(a) cannot bar
nationality-based distinctions like the ones in EO-3 because that would leave the
President unable to—for example—*“temporarily bar the entry of all Iranian
nationals” if he knew “that an unidentified Iranian national was seeking to enter the

country with a dirty bomb.” U.S. Reply Br. 25-26, Trump v. Hawaii, No. 16-1540
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(U.S. Oct. 4, 2017). That is plainly false. Section 1152(a) bars “discrimination,” a
well-established term in the law that typically does not extend to restrictions
narrowly tailored to a compelling interest. LAVAS, 45 F.3d at 473. The need to
prevent an imminent terrorist attack would undoubtedly qualify. But as Judge
Sentelle has explained, the fact that Section 1152(a) may permit the Government to
draw nationality-based distinctions in the face of the “most compelling” need does
not mean that the President may make such distinctions in the ordinary course. Id.
Equally unavailing is the Government’s claim that 8 U.S.C. §§ 1182(f) and
1185(a)(1) authorize the President to override Section 1152(a)’s ban on nationality
discrimination. That contention is squarely foreclosed by every available canon of
statutory interpretation. See Hawaii, 859 F.3d at 778. Section 1152(a)(1)(A) is
more “specific” than Sections 1182(f) and 1185(a)(1). See RadLAX Gateway
Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065, 2071 (2012). It was enacted
more than a decade later. See United States v. Juvenile Male, 670 F.3d 999, 1008
(9th Cir. 2012). And it contains several express exceptions—some of them of
surpassing obscurity—that do not include Sections 1182(f) and 1185(a)(1). See 8
U.S.C. § 1152(a)(1)(A)-(B); see also United Dominion Indus., Inc. v. United
States, 532 U.S. 822, 836 (2001). Moreover, as the Ninth Circuit observed, no

“prior executive order[] [or] proclamation[]” has “suspend[ed] classes of aliens on
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the basis of national origin”; every example the Government has attempted to
muster is easily distinguishable. Hawaii, 859 F.3d at 778-779.

Thus, Section 1152(a) plainly prohibits national-origin discrimination as to
aliens seeking immigrant visas, and EO-3 must be enjoined to that extent. But
Section 1152(a) also indicates robust congressional opposition to any nationality-
based discrimination in the issuance of visas. Congress enacted this statute to
abolish the “national origins system” for selecting entrants to this country. Hawalii,
859 F.3d at 776 (quoting H.R. Rep. No. 89-745, at 8). Accordingly, since the
statute’s enactment, courts have held that the Executive is barred, except in
exceptional circumstances or where expressly authorized by Congress, from
drawing nationality-based distinctions for immigrants and nonimmigrants alike.

In Jean v. Nelson, 472 U.S. 846 (1985), for example, the Supreme Court
held that immigration officers generally must implement grants of “broad statutory
discretion * * * without regard to race or national origin.” 1d. at 857. And in Olsen
v. Albright, 990 F. Supp. 31 (D.D.C. 1997), the district court concluded, and the
Government did not dispute, that the Government may not discriminate against
aliens on the basis of nationality with respect to “nonimmigrant visa[s].” Id. at 38-
39. In LAVAS, the D.C. Circuit flatly declared that “Congress has unambiguously
directed that no nationality-based discrimination shall occur.” 45 F.3d at 473; see

Hawaii, 859 F.3d at 778 (stating that Congress “in effect prohibited nationality-
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based discrimination in the admission of aliens™). As Judge Friendly explained in
1966, one year after Section 1152(a)’s enactment, “discrimination against a
particular race or group” is an “impermissible basis” for exclusion, and the
Executive may not use its immigration authority to draw distinctions on that basis.
Wong Wing Hang v. INS, 360 F.2d 715, 719 (2d Cir. 1966).

This conclusion is reinforced by the backdrop norms of our constitutional
system. For decades, the Supreme Court has held that discrimination on the basis
of an inherent characteristic such as nationality is highly “suspect,” and subject to
the most serious scrutiny. IRAP, 857 F.3d at 614 (Wynn, J., concurring); see
Loving v. Virginia, 388 U.S. 1, 11 (1967). Absent a clear statement from
Congress, the immigration laws should not be construed to authorize such
disfavored and “invidious discrimination.” IRAP, 857 F.3d at 617-618 (Wynn, J.,
concurring).

No law relied on by the President in issuing EO-3 contains a clear statement
authorizing him to depart from this fundamental norm. And, indeed, Section
1152(a)(1)(A) expressly bars such discrimination. The order’s nationality-based

restrictions therefore should be enjoined in their entirety.
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b. EO-3 Violates Section 1182(f).
EO-3 also exceeds the limits of the President’s authority under 8 U.S.C.
§ 1182(f).% It fails to make “find[ings]” that support the Sweeping bans it imposes,
and it excludes aliens on a ground that this provision’s text—when read in light of
its history and long-settled meaning—does not allow.

I. EO-3 does not adequately “find” that entry “would be
detrimental to the interests of the United States.”

Section 1182(f) permits the President to exclude aliens only if he “finds”
that their entry “would be detrimental to the interests of the United States.” As the
Ninth Circuit made clear, although this language is “broad,” it “is not unlimited.”
Hawaii, 859 F.3d at 770. The President cannot satisfy this “essential precondition”
for invoking his Section 1182(f) power merely through a “talismanic incantation”
of national security harm. 1d. at 755, 774 (internal quotation marks omitted).
Rather, the President must make “findings” that actually “support the conclusion”
that the order’s restrictions are warranted. Id. at 770; see id. at 771, 774, 775

(same).

> Although the order cites Section 1185(a) as well, the Government has never
identified any respect in which that statute “provides an independent basis for the
suspension of entry.” Hawaii, 859 F.3d at 770 n.10. Accordingly, this Court, like
the Ninth Circuit, should conduct its analysis on the “understanding that” the
President’s use of Section 1185(a) must, “at a minimum, align with the President’s
authority under Section 1182(f).” Id.
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This interpretation accords with both longstanding precedent and common
sense. When a statute requires that an officer make “findings,” courts invariably
have authority to inquire whether there is some “rational connection between the
facts found and the choice made.” Burlington Truck Lines, Inc. v. United States,
371 U.S. 156, 168 (1962). Otherwise, the President could justify an exclusion for
an irrational reason or no reason at all—by “finding,” for example, that Somali
nationals must be excluded because their visas are printed in a color the President
dislikes. In addition, the statute’s history makes clear that Congress drafted this
statute and its predecessors to use the word “find,” rather than “deem,” precisely so
that the President would need to “base his [decision] on some fact,” and could not
rely on mere “opinion” or “guesses.” 87 Cong. Rec. 5051 (1941) (statements of
Rep. Jonkman and Rep. Jenkins).

The President fails to satisfy that requirement here. The principal reason the
order gives for banning every national of six countries is that those countries do
not follow adequate “identity-management and information-sharing protocols and
practices” to provide the United States “sufficient information to assess the risks”
that their nationals pose. EO-3 § 1(h)(i). That finding is wholly inadequate for

three reasons.®

® The President did not find that Somalia’s information sharing and identity-
management protocols failed to satisfy the “baseline” standards set by the
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First, the law already addresses the problem the President identifies. As the
Ninth Circuit previously explained, “[a]s the law stands, a visa applicant bears the
burden of showing that the applicant is eligible to receive a visa,” and “[t]he
Government already can exclude individuals who do not meet that burden.”
Hawaii, 859 F.3d at 773 (citing 8 U.S.C. § 1361). EO-3, like EO-2, offers no
“reason explaining how this individualized adjudication process is flawed.” Id. If
a foreign government does not provide information necessary to determine whether
a national of that country is a terrorist, immigration officers can deny entry to that
individual. There is no logical reason why an additional, blanket ban is warranted
to exclude such individuals.

Second, EO-3 contradicts its stated rationale. If the Government in fact
“lack[ed] sufficient information to assess the risks,” EO-3 8 1(h)(i), that nationals
of the banned countries purportedly pose, then surely those nationals would need to
be barred from obtaining any visas. But EO-3 permits nationals from nearly every
banned country to enter on a wide variety of nonimmigrant visas—documents for
which applicants receive less vetting than immigrant visas. See EO-3 § 2(a)-(c),

(9)-(h). Just as EO-2 failed to explain why the 50,000th refugee would serve the

Secretary of Homeland Security. See EO-3 § 1(g), (i). Rather, the ban on Somalia
rests almost exclusively on the finding that a substantial “terrorist threat * * *
emanates from its territory.” Id. § 1(i), 2(h). The Ninth Circuit has already held
that this concern about “country conditions” cannot justify a ban based on
nationality. Hawaii, 859 F.3d at 773.
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national interest but the “50,001st to the 110,000th” would not, Hawaii, 859 F.3d
at 776, EO-3 fails to explain why it would be detrimental to the national interest to
admit aliens as business travelers or tourists but not as crewmembers, exchange
visitors, or agricultural workers. See generally U.S. Dep’t of State, Directory of
Visa Categories, https://goo.gl/c1t3P3.

Third, EO-3 is substantially overbroad with respect to its asserted rationale.
The United States does not need information from a foreign government in order to
confirm that a child under the age of 5 or an alien fleeing persecution from that
very government is not a terrorist. Nor is it plausible that the banned countries
have meaningful information about aliens “who left as children” or “whose
nationality is based on parentage alone.” Hawaii, 859 F.3d at 773. Like EO-2,
EO-3 makes no finding sufficient to show that “nationality alone renders” the
banned individuals “a heightened security risk.” Id. at 772.

Perhaps recognizing these problems, the President also offered an alternative
justification for the travel ban: EO-3 states that the bans will serve as a bargaining
chip to help “elicit” greater cooperation from the affected governments. EO-3

§ 1(h)(i), (iii). That reason is legally insufficient. Every restriction on entry

" The order’s waiver provision does not solve this problem: It continues to subject
all individuals from the targeted countries to heightened restrictions, and it bars
their entry unless they can show that denying admission would cause “undue
hardship” and that “entry would be in the national interest.” EO-3 § 3(¢)(1).
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Imposes diplomatic pressure on the target government, just as every such
restriction helps “preserv[e] * * * government resources.” Hawaii, 859 F.3d at
771. The Ninth Circuit made plain that such generic interests do not provide a
valid basis for a ban on entry. See id. Rather, the President must find that “absent”
the bans “there likely will be harm to our national interests.” Id. The order
contains no such finding.

Ii. EO-3 exceeds the longstanding limits on the President’s
§ 1182(f) power.

Even if the Government’s findings were somehow deemed sufficient, EO-3
would still violate Section 1182(f) because the Order goes far beyond the
substantive authority that Congress delegated to the Executive through that
provision.

a. The Supreme Court and the Ninth Circuit have made clear that courts
should not construe “broad” immigration statutes as grants of “unbridled
discretion.” Kent v. Dulles, 357 U.S. 116, 127-128 (1958). The Constitution
entrusts immigration policy “exclusively to Congress.” Arizona v. United States,
567 U.S. 387, 409 (2012) (quoting Galvan v. Press, 347 U.S. 522, 531 (1954)).
While Congress often “paint[s] with a brush broader than it customarily wields”
when writing immigration laws, that “does not mean * * * it can grant the

Executive totally unrestricted freedom of choice.” Zemel v. Rusk, 381 U.S. 1, 17
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(1965). “[E]ven for the President,” “immigration * * * is not”—and, under our
Constitution, cannot be—*"a one-person show.” Hawaii, 859 F.3d at 755.
Accordingly, “[1]n the immigration context, courts have often read
significant limitations into statutes that appeared to confer broad power on
immigration officials.” Kim Ho Ma v. Ashcroft, 257 F.3d 1095, 1106 (9th Cir.
2001); see Zadvydas v. Davis, 533 U.S. 678, 689 (2001) (similar). In Kent, for
instance, the Court held that the President’s seemingly unqualified authority to
“designate and prescribe [passport rules] for and on behalf of the United States™
permitted the President to refuse passports “only” on “those two [grounds] * * *
which it could fairly be argued were adopted by Congress in light of prior
administrative practice.” 357 U.S. at 123, 1288 Similarly, in United States v.
Witkovich, 353 U.S. 194 (1957), the Court held that the President’s “seemingly

limitless power” to request information of aliens acquired a far more “restrictive

% Kent also relied on concerns that the President’s interpretation would violate the
First Amendment. But seven years later, in Zemel, the Court made clear its
interpretation of the statute did not rest on that premise: Construing the same
statute, the Court rejected the plaintiff’s contention that the statute raised First
Amendment concerns, but nonetheless “reaffirm[ed]” that it “must take its content

from history” so that it “does not constitute an invalid delegation.” 381 U.S. at 17-
18.
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meaning” in light of the “Act as a whole” and the relevant “history” and
constitutional backdrop. Id. at 199-200. Other similar cases abound.’

b. Read in light of these principles, it is plain that Section 1182(f) does not
give the President the “unlimited” authority to implement sweeping and indefinite
policies like EO-3. Hawaii, 859 F.3d at 770. Rather, the settled meaning of
Section 1182(f)’s text—confirmed by nearly a century of practice—is that the
President may invoke 1182(f) to exclude (1) aliens akin to subversives, war
criminals, and the statutorily inadmissible, and (2) aliens who would undermine
congressional policy during an exigency in which it is impracticable for Congress
to act.

To start, this was the well-understood meaning of the statute’s words when
Congress enacted Section 1182(f) in 1952. Since 1918, Presidents had issued
proclamations during wartime that excluded spies, saboteurs, and other similar
aliens they deemed “prejudicial to the interests of the United States.” Proc. 1473,
§ 2 (1918). In 1941, President Roosevelt asked Congress to codify that authority
by enacting a provision that allowed the President to exclude aliens he found

harmful to “the interests of the United States.” H.R. Rep. No. 77-754, at 1 (1941).

? See, e.g. INS v. Nat’l Ctr. for Immigrants’ Rights, Inc., 502 U.S. 183, 191-194
(1991); Jean, 472 U.S. at 855-856; Carlson v. Landon, 342 U.S. 524, 543-544
(1952); Mahler v. Eby, 264 U.S. 32, 40 (1924); Kim Ho Ma, 257 F.3d at 1106-11;
Romero v. INS, 39 F.3d 977, 980-981 (9th Cir. 1994).
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Several members of Congress objected on the ground that this language appeared
to “give the President unlimited power, under any circumstances, to make the law
of the United States.” 87 Cong. Rec. 5326 (1941) (statement of Sen. Taft); see
also id. at 5050 (statement of Rep. Jonkman). But the bill’s sponsors and the
Roosevelt Administration both “assur[ed]” them that the words “interests of the
United States” merely codified the authority that had been exercised since 1918,
and that the statute “would not be used except for the objective” of “suppress[ing]
subversive activities.” Id. at 5386 (statement of Sen. VVan Nuys); see id. at 5048
(statement of Ruth Shipley, Director, Passport Division, Dep’t of State). Congress
enacted the proposed language without change. Act of June 21, 1941, 55 Stat. 252.
From 1941 to 1952, Presidents fulfilled the Executive’s assurance. In 1941
and 1945, the President promulgated regulations excluding several “[c]lasses of
aliens” they deemed “prejudicial to the interests of the United States.” 22 C.F.R.
§ 58.53 (1945); see Proc. 2523, § 3 (1941). Those classes consisted, much as they
had since 1918, of (a) spies, saboteurs, and other subversives, (b) war criminals
and other serious violators of international law, and (c) aliens who were statutorily
inadmissible. 22 C.F.R. § 58.53(a)-(h), (j) (1945). In addition, the regulations
gave the President a residual authority to exclude “[a]ny alien[s] * * * in whose

case circumstances of a similar character may be found to exist, which render the

25



Case 1:17-cv-00050-DKW-KSC Document 368-1 Filed 10/10/17 Page 35 0f48 PagelD
#: 7479

alien’s admission prejudicial to the interests of the United States, which it was the
purpose of the act of June 21, 1941 * * * to safeguard.” Id. § 58.53(k).

When Congress enacted Section 1182(f) in 1952, it copied the language of
these regulations, proclamations, and statutes almost verbatim. Under ordinary
principles of construction, the words “detrimental to the interests of the United
States” thus brought “the old soil with” them—that is, they continued to convey
the same meaning they had carried for decades. Sekhar v. United States, 133 S. Ct.
2720, 2724 (2013). That inference is particularly strong in light of Kent and
Zemel. There, too, the power at issue dated back to 1918, was reenacted in 1941,
and then was made permanent in 1952. Kent, 357 U.S. at 128. Just like here, the
President engaged in consistent “administrative practice” during the intervening
period. 1d. Because that statute “must take its content from history,” Zemel, 381
U.S. at 17, Section 1182(f) must, too. See also Mahler, 264 U.S. at 40
(interpreting phrase “undesirable residents of the United States” in light of
“previous legislation of a similar character”).

Moreover, since 1952, every President—without exception—nhas applied
Section 1182(f) this way. See Dames & Moore, 453 U.S. at 686 (relying on
“systematic, unbroken, executive practice”). The overwhelming majority of
Section 1182(f) orders have excluded aliens who sought to subvert the United

States or its allies or support its adversaries, e.g., Exec. Order No. 13,712 (2015);
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aliens who had committed serious violations of international law, e.g., Exec. Order
No. 13,606 (2012); and aliens who were statutorily inadmissible, e.g., Exec. Order
No. 12,807 (1992). See generally Cong. Research Serv., Executive Authority to
Exclude Aliens: In Brief 6-10 (2017), https://goo.gl/2KwIfV. The sole exception is
an order that President Reagan issued in 1986, which excluded certain Cuban
nationals because of Cuba’s ongoing breach of an immigration treaty. Proc. 5517
(1986). But that order fell within the second half of the President’s power: It
addressed a dynamic diplomatic crisis to which Congress could not easily respond,
see Hawaii, 859 F.3d at 772 n.13, 779, and it sought to further a congressional
policy in favor of normalizing relations with Cuba “on a reciprocal basis,” Foreign
Relations Authorization Act, Fiscal Year 1978, Pub. L. 95-105, § 511 (1977).

This understanding of Section 1182(f) accords with the longstanding balance
of authority in the immigration sphere. See INS v. St. Cyr, 533 U.S. 289, 305
(2001) (rejecting construction that would “depart[] from historical practice in
immigration law”). It ensures that Congress retains “exclusive[]” authority to set
immigration policy. Arizona, 567 U.S. at 409. Yet it still allows the President to
act in “‘changeable and explosive” circumstances to which Congress cannot
“swiftly” respond, Zemel, 381 U.S. at 17—the context in which it is “customary”
for the President to have the greatest discretion. Jama v. Immigration and Customs

Enforcement, 543 U.S. 335, 348 (2005).
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c. EO-3 exceeds the longstanding limits on the President’s Section 1182(f)
authority. As an initial matter, EO-3 does not exclude aliens akin to subversives,
war criminals or the statutorily inadmissible—the heartland of the President’s
exclusion power for the last 99 years. Indeed, the Government has long disclaimed
any contention that all 180 million aliens the President is excluding are terrorists or
otherwise harmful. EO-3 is thus dissimilar to virtually every exclusion order for
the last century.

Nor does EO-3 fall within the President’s residual authority to further
congressional policy during an exigency. First, the order does not respond to an
exigency of any kind. Rather, it identifies problems in screening and vetting that
have existed for years if not decades—ones that Congress has repeatedly enacted
legislation to address. See, e.g., Pub. L. 110-53, §§ 701-731 (2007); Pub. L. 107-
173 (2002). Unlike President Reagan’s Cuba order or the wartime proclamations
issued in 1918 and 1941, EO-3 does not respond to a fast-breaking diplomatic
crisis, a war, a national emergency, or any other “changeable and explosive”
circumstance to which Congress cannot “swiftly” respond. Zemel, 381 U.S. at 17.
It seeks instead to make immigration policy that will endure indefinitely. Section
1182(f) does not confer that authority.

Second, EO-3 does not follow but instead subverts congressional policy.

Congress has established an intricate scheme for identifying and vetting terrorists.
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That system includes “specific criteria for determining terrorism-related
inadmissibility,” Kerry v. Din, 135 S. Ct. 2128, 2140 (2015) (citing 8 U.S.C.
§ 1182(a)(3)(B)), finely reticulated vetting procedures, and exclusions from the
Visa Waiver Program for aliens from countries deemed to present a heightened
terrorist threat, 8 U.S.C. § 1187(a)(12). As the Ninth Circuit made clear,
“executive action” under Section 1182(f) “should not render superfluous™ these
“specific grounds for terrorism-related admissibility.” Hawaii, 859 F.3d at 781-
782

Yet the President has effectively supplanted Congress’s scheme and replaced
it with his own. EO-3 excludes aliens who do not satisfy any of the criteria set in
the statutory terrorism bar. It sidesteps entirely the vetting scheme Congress
established. And whereas Congress determined—in the face of “similar security
concerns”—that aliens from five of the targeted countries could be admitted if they
underwent “vetting through visa procedures,” the Order deems such vetting
categorically inadequate and instead imposes a “blanket ban.” Hawaii, 859 F.3d at
774,

Just as in EO-2, then, the President has taken “measures that [a]re
incompatible with the expressed will of Congress, placing his power ‘at its lowest
ebb.”” Id. at 782 (quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,

637 (1952) (Jackson, J., concurring)). When Congress enacted Section 1182(f) in
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1952, it assuredly did not give the President authority to cast aside its laws in this
manner. The order must be enjoined on that basis, as well.
3. EO-3 Violates the Establishment Clause.

As the Ninth Circuit held in evaluating EO-1, “[a] law that has a religious,
not secular, purpose violates [the Establishment Clause], as does one that officially
prefers one religious denomination over another.” Washington, 847 F.3d at 1167
(internal quotation marks, alterations, and citations omitted). A policy
implemented for the purpose of preventing Muslim immigration falls afoul of both
strictures. This Court has already held that EO-2 was enacted for just such an
unconstitutional purpose. EO-3, which on its face and in substance continues the
unlawful policies of EO-2, suffers from the same defect.'®

The constitutional analysis in this instance is particularly straightforward.
The Establishment Clause inquiry involves examining “evidence of purpose
beyond the face of the challenged law,” including “the historical background of the

decision and statements by decisionmakers.” Washington, 847 F.3d at 1167-68.

%In the past, the Government’s primary defense has been to ask the Court to look
away, relying on Kleindienst v. Mandel, 408 U.S. 753 (1972). But the Ninth
Circuit has already rejected Mandel’s application to “sweeping proclamations” like
EO-3, Washington, 847 F.3d at 1166. Thus, just as with EO-2, this Court is not
required to “pull the shutters closed” when confronted with an obvious
constitutional violation. Hawaii v. Trump, 245 F. Supp. 3d 1227, 1236 (D. Haw.
2017).
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When this Court examined that evidence with respect to EO-2, it held that “[a]ny
reasonable, objective observer would conclude * * * that the stated secular purpose
of the Executive Order is, at the very least, ‘secondary to a religious objective’ of
temporarily suspending the entry of Muslims.” Hawaii, 241 F. Supp. 3d at 1137
(quoting McCreary Cty. v. ACLU, 545 U.S. 844, 864 (2005)). EO-3 expressly
acknowledges that it emerged as a result of EO-2, and it indefinitely continues the
bulk of EO-2’s entry suspensions. Thus, the historical record that prompted the
Court’s conclusion with respect to EO-2 applies equally to EO-3.

Moreover, since the Court concluded that EO-2 likely violated the
Establishment Clause, the record has only gotten worse. See Compl. {{ 84-88. For
example, on June 5, 2017, days after the Government asked the Supreme Court to
stay the injunction of EO-2, President Trump issued a series of Twitter posts
championing the “original Travel Ban,” decrying the fact that the “Justice
Dep|artment]” submitted a “watered down, politically correct version * * * to
S.C,” and calling for “[a] much tougher version” of the ban. Compl. { 86. Nine
days before EO-3 was released, he again used Twitter to demand a “larger, tougher
and more specific” ban, reminding the public that he remains committed to a
“travel ban” even if it is not “politically correct.” Compl. 4 87. And on the day

EO-3 was released, he made clear that the Proclamation was the harsher version of
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the travel ban he had repeatedly championed, telling reporters “The travel ban: the
tougher, the better.” Compl. § 94.

Even more to the point, though, is what the President has not said and what
he has not done. In the seven months since this Court ruled, the President has
never renounced his campaign promise to ban Muslim immigration, which
remained on his frequently updated campaign website until minutes before the
Fourth Circuit arguments on EO-2. And the President has never retreated from his
attempt to impose a ban that will overwhelmingly exclude Muslims. Indeed, while
EO-3 purports to be the result of a neutral process involving a study of vetting
procedures, it reimposes virtually the same travel restrictions as its predecessors
and makes them indefinite. Nor is that result surprising given that the “neutral”
process was itself dictated by EO-2, and given that the President has made clear
that the primary purpose of EO-3 is to impose a “tougher” version of his travel
ban.

To be sure, the new Order adds two non-Muslim majority countries to its
ban. But the addition has little practical significance: EO-3 bans immigration
from North Korea, whose nationals almost never apply for admission to the United
States and whose entry is restricted by a prior sanctions order. Compl. 93 &
nn.57-59. And while EO-3 also targets Venezuela, the restrictions on that country

affect only a small handful of government officials, not Venezuelan nationals in
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general. The upshot is that, just as with EO-1 and EO-2, Muslims constitute the
overwhelming majority of those banned by EO-3. Compl. § 92 & n.56.

Given this result, one might be forgiven for assuming that Venezuela and
North Korea were added to the list primarily to improve the Government’s
“litigating position.” McCreary, 545 U.S. at 871. Indeed, their addition resembles
nothing so much as the self-consciously secular trappings that the government
defendants in McCreary attempted to add to their display of the Ten
Commandments to improve their chances of surviving an Establishment Clause
challenge. The McCreary Court had no trouble looking past those trappings and
finding a constitutional violation, particularly given that the plainly religiously-
motivated resolution underlying the prior display remained in place. Id. at 871-
872. Because the Government’s efforts here are similarly transparent, and because
the travel bans in EO-2 similarly remain in place and have now been made
indefinite, this Court should follow the course set by McCreary and hold that EO-3

violates the Establishment Clause.™

! For much the same reason, EO-3 unconstitutionally discriminates on the basis of
race, religion, and nationality, in violation of the equal protection component of the
Due Process Clause. See Washington, 847 F.3d at 1167. Furthermore, by
stigmatizing and targeting individuals because of their faith, and impairing their
ability to practice their religion freely, EO-3 violates the Free Exercise Clause. See
Lukumi, 508 U.S. at 523-524.
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B. The Remaining TRO Factors Are Met.

Plaintiffs will suffer grave and irreparable harms as a result of EO-3. See
supra pp. 6-10. Among other things, EO-3 will “hurt the State’s university
employees and students” and “separate[] families.” Washington, 847 F.3d at 11609.
As the Ninth Circuit has concluded before, those harms are more than sufficient to
sustain an injunction. See id.; Hawaii, 859 F.3d at 783. Indeed, they are textbook
examples of irreparable harms because they “cannot be adequately remedied
through damages.” Am. Trucking Ass 'ns, Inc. v. City of L.A., 559 F.3d 1046, 1059
(9th Cir. 2009) (internal quotation marks omitted).

The balance of equities and the public interest also support Plaintiffs’
request for relief. Plaintiffs and the public have “a vested interest in the ‘free flow
of travel, in avoiding separation of families, and in freedom from discrimination.’”
Hawaii, 241 F. Supp. 3d at 1139 (quoting Washington, 847 F.3d at 1169-70). EO-
3 tramples on those interests: It cuts against the Nation’s and Hawaii’s storied
tradition of welcoming immigrants, separates families, and marginalizes religious
minorities. It also contravenes congressional and constitutional commands. See
Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (“[I]t is always in the
public interest to prevent the violation of a party’s constitutional rights.” (internal

quotation marks omitted)).
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Against all of that, the Government points to an amorphous national security
rationale. But the Government has not identified any exigency compelling EO-3’s
indefinite travel bans. See supra p. 28. Nor, as explained above, has it offered any
reason why the vetting process designed by Congress, which permits the exclusion
of aliens for whom the Government lacks adequate information, is insufficient to
address all of its purported national security concerns. See supra pp. 19-20. An
injunction would simply restore immigration procedures “to the position they were
in” prior to the travel bans, preserving the status quo that has existed for decades
and that prevails under this Court’s existing injunction. Hawaii, 859 F.3d at 783.

C. The Court Should Issue A Nationwide Injunction.

When an Executive Branch policy contravenes a statute, it is invalid in all its
applications and must be struck down on its face. See, e.g., Util. Air Regulatory
Grp. v. EPA, 134 S. Ct. 2427, 2449 (2014); Sierra Club v. Bosworth, 510 F.3d
1016, 1023-24 (9th Cir. 2007) (Ninth Circuit has “on many occasions” invalidated
administrative actions on their face). So, too, with an Establishment Clause
violation: When a government policy has the impermissible purpose of
denigrating a religion, all applications of that policy are tainted, and the policy
must be enjoined in full. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 314-

317 (2000).
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As the Ninth Circuit has held, it would be improper to “limit the geographic
scope of the TRO.” Washington, 847 F.3d at 1166. A “fragmented immigration
policy” would contravene “the constitutional and statutory requirement for uniform
immigration law and policy.” Id. at 1166-67; see U.S. Const. art. I, § 8, cl. 4
(requiring a “uniform Rule of Naturalization™). In addition, in light of “the
nation’s multiple ports of entry and interconnected transit system,” limiting the
Injunction to Hawaii would not prevent harm to the State or its citizens.
Washington, 847 F.3d at 1167.

Nor is there any other practicable way to limit the scope of the TRO. See id.
at 1166."* Hawaii cannot identify in advance precisely which individuals may
wish to travel to the State or enroll in its universities. Nor can the Association
identify every individual who wishes to travel to Hawaii and visit the mosque or
join its membership. And sparing only the individual Plaintiffs from EO-3 would
produce precisely the fragmented immigration policy the Ninth Circuit cautioned
against. Only a nationwide injunction can adequately remedy the irreparable

harms stemming from EO-3.

'2 The Supreme Court issued a partial stay of the injunction on EO-2, but a stay
may not be viewed as an adjudication on the merits. Nken v. Holder, 556 U.S.
418, 432 (2009) (a stay is not a “deci[sion] [on] the merits, in an expedited” form).
And, in any event, the balance of the equities with respect to EO-3 is shifted even
further in Plaintiffs’ favor because EO-3’s travel bans are indefinite.
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CONCLUSION

For the foregoing reasons, Plaintiffs request that the Court issue a temporary

restraining order blocking the enforcement of Sections 2(a)-(c), (e), (9), and (h) of

EO-3.
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