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Dear Chairperson Case:
RE: Shoreline Encroachment Easements

INTRODUCTION

By memorandum dated August 10, 2017, you asked for our
advice regarding the Board of Land and Natural Resource’s
practice of requiring private owners of coastal properties to
obtain easements for structures that were originally constructed
on private property but are now located on State-owned land due
to the landward migration of the shoreline.

QUESTIONS AND SUMMARY ANSWERS!

1. What is the dividing line between public and private
property with respect to oceanfront property?

Short answer: The State owns all lands makai of the “the
upper reaches of the wash of waves, usually evidenced by the
edge of vegetation or by the line of debris left by the wash of
waves.” For convenience, we refer to this description as the

! The intent of your memorandum is clear even though it does not

directly ask specific questions. We have taken the liberty of
setting out questions we believe are raised.
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“shoreline.” This use of the term “shoreline” is closely
related to but not exactly the same as the “certified shoreline”
described in chapter 205A, Hawaii Revised Statutes (HRS). This
line (the shoreline) is identical to -- and indeed defines --
the dividing line between public and private property (the
ownership line).?

2. How is the ownership line affected when there is
landward migration of the shoreline caused by erosion or sea
level rise?

Short answer: By definition, if the shoreline moves
landward, then the ownership line also moves mauka.?’

3. What, if anything, is the effect of statutes that
require the Board of Land and Natural Resources (Board) or the
Attorney General to approve “acquisition” of real property?

Short answer: The State already owns an inchoate interest
in land that might be gained through erosion or sea level rise.
Ripening of this inchoate interest is not “acquisition” of land
covered by these statutes. This result is fortified by the
Supreme Court’s decision in Gold Coast Neighborhood Ass'n v.
State, 140 Haw. 437, 403 P.3d 214 (2017). The Court held that
the statutes do not “imperatively require” abrogation of common
law rules or “evince an express legislative intent to do so.”

4. Does this result violate private owners’ due process
rights or constitute a “taking” of private property?

Short answer: No. The Hawai‘i Supreme Court has
specifically considered and rejected such claims. As to federal

?> The shoreline and ownership lines are the same where the

shoreline is not affected by structures. No Hawai‘i case or
statute addresses the question of where the ownership line is
when the shoreline is affected by a seawall or other man-made
structure. We have not found it necessary to address that
question in providing this advice.

’ The term “mauka” means “inland.” Leslie v. Bd. of Appeals of
County of Hawai‘i, 109 Haw. 384, 386, 126 P.3d 1071, 1073, note 3
(2006) . A “mauka” movement of the ownership line means toward

the mountain or (equivalently) away from the sea.
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taking law, the State’s inchoate rights in the property existed
prior to private ownership. The interest lost was not part of
private title to begin with and cannot be the basis of a taking
claim.

5. Is the Attorney General required to give prior approval
to State ownership of land by reason of erosion or sea level
rise? Is the Attorney General required to approve as to
legality and form documents relating to land owned by the State
by reason of erosion or sea level rise?

Short answer: No. Ownership of land by erosion or sea
level rise is not an acquisition of land and the State is not
acquiring land within the meaning of those statutes. Therefore
the statutes requiring that the Attorney General review and
approve land acquisitions do not apply.

6. Can the Board require the former landowner to pay fair
market value in order to obtain an easement or other interest in
land now owned by the State?

Short answer: Yes, applicable statutes specifically
provide for the payment of fair market value in most cases.

DISCUSSION

1. What is the dividing line between public and private
property with respect to oceanfront property?

It is the uniform law of every coastal state that land
below (seaward or “makai” of) the shoreline is owned by the
State and held in public trust? for the people of the State.’

! The public trust doctrine is a common law doctrine, inherited

from England and dating back to Roman law, dictating that all
submerged lands are the property of the state and held in trust
for the people. Shively v. Bowlby, 152 U.S. 1 (1894). The
seminal United States case for the public trust doctrine is
Illinois Cent. R.R. Co. v. State of Illinois, 146 U.S. 387
(1892). The seminal case in Hawai‘i is King v. Oahu Ry. & Land
Co., 11 Haw. 717 (1899). 1In Hawai‘i the public trust is also
recognized in the Constitution, article XI, section 1.

> The same issue can arise as to rivers, lakes, or other bodies
of water. Indeed Illinois Cent. R.R. Co., see supra note 4,
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Most states define the shoreline/ownership boundary as the
mean high tide mark. Purdie v. Attorney Gen., 143 N.H. 661,
666, 732 A.2d 442, 446-47 (1999):

The few States that reject the mean high tide mark as
the public-private shoreland boundary do so on
distinct histories not applicable to our State. See,
e.g., Application of Ashford, 50 Haw. 314, 440 P.2d
76, 77 (1968) (Hawaii boundary based on Hawaiian
King's issuance of royal patents in 1866); Bell v.
Town of Wells, 557 A.2d 168, 171-72 (Me.1989)
(Massachusetts and Maine adopted mean low water as
boundary line based on 1647 Massachusetts ordinance);
cf. Opinion of the Justices (Public Use of Coastal
Beaches), 139 N.H. at 88-89, 649 A.2d at 608 (refusing
to adopt Massachusetts rule for New Hampshire).

See also Margaret E. Peloso & Margaret R. Caldwell, Dynamic
Property Rights: The Public Trust Doctrine and Takings in a
Changing Climate, 30 Stan. Envtl. L.J. 52, 57 (2011) (“In
nearly all cases, the lines for defining the limits of private
title and public access are the mean high water and mean low
water marks.”)

Purdie rightly identifies Hawai‘i as a state with a unique
approach to defining the shoreline. This approach was initiated
and explained in three landmark cases, all authored by then
Chief Justice William S. Richardson.

In Application of Ashford, 50 Haw. 314, 440 P.2d 76 (1968),
the Court considered the ownership line in the context of a
request to register land title in the land court:

Clinton R. Ashford and Joan B. S. Ashford, the
appellees, petitioned the land court to register title
to certain land situate on the Island of Molokai. The
lands are the makai (seaward) portions of Royal Patent
3004 to Kamakaheki and Royal Patent 3005 to Kahiko,
both issued on February 22, 1866.

concerned sale of land filled land reclaimed from Lake Michigan.
Freshwater shorelines present some extraneous complications and
are not further considered in this letter.
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The question before this court is the location of the
makai boundaries of both parcels of land, which are
described in the royal patents as running ‘ma ke kai’
(along the sea). The appellees contend that the
phrase describes the boundaries at mean high water
which is represented by the contour traced by the
intersection of the shore and the horizontal plane of
mean high water based on publications of the U. S.
Coast and Geodetic Survey.

50 Haw. at 314-15, 440 P.2d at 76-77.

The Court held that the boundary (ownership line) was not
the mean high water mark. Rather the boundary -- pursuant to
Hawaiian custom as established by kama‘aina® testimony -- is
further mauka, specifically: *

along the upper reaches of the wash of waves, usually
evidenced by the edge of vegetation or by the line of
debris left by the wash of waves, and that the trial
court erred in finding that it is the intersection of
the shore with the horizontal plane of mean high
water.

50 Haw. at 14, 440 P.2d at 77 (1968). That landmark ruling was
confirmed and elaborated on in Hawaii County v. Sotomura, 55
Haw. 176, 517 P.2d 57 (1973), and Application of Sanborn, 57
Haw. 585, 562 P.2d 771 (1977). See Sotomura, 55 Haw. at 182,
517 P.2d at 62:

We hold as a matter of law that where the wash of
the waves is marked by both a debris line and a
vegetation line lying further mauka; the presumption
is that the upper reaches of the wash of the waves

¢ “Kama‘aina” is defined as “Native-born, one born in a place,

host.” Other relevant senses include “acquainted [with],
familiar.” M. Pukui & S. Elbert, Hawaiian Dictionary 9 (rev.
ed. 1986).

Leslie v. Bd. of Appeals of County of Hawai‘i, 109 Haw. 384, 386,
126 P.3d 1071, 1073 (2006), as amended (Feb. 28, 2006).
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over the course of a year lies along the line marking
the edge of vegetation growth. The upper reaches of
the wash of the waves at high tide during one season
of the year may be further mauka than the upper
reaches of the wash of the waves at high tide during
the other seasons. Thus while the debris line may
change from day to day or from season to season, the
vegetation line is a more permanent monument, its
growth limited by the year's highest wash of the
waves.

See Sanborn, 57 Haw. at 182, 562 P.2d at 773 (1977):

The law of general application in Hawaii is that
beachfront title lines run along the upper annual
reaches of the waves, excluding storm and tidal waves.

2. How is the ownership line affected when the shoreline
moves landward or mauka because of erosion or sea level
rise?

These same cases address and resolve the issue of whether
and how ownership changes when the shoreline moves landward or
mauka due to erosion or rising sea levels.

Sotomura is particularly relevant. In that case, the
private owner indisputably owned the land in the past. 1In fact,
the private owner had registered the property in the land court.
The land court had determined the seaward boundary of the
property and described it by distances and azimuths. The
shoreline moved mauka due to erosion. The Court framed the
question as “whether title to land lost by erosion passes to the
state.” The Court noted that this was an issue of first
impression in Hawai‘i.

The Court held that the answer was “yes,” making clear that
the ownership was fluid and specifically that it changed with
erosion:

We hold that registered ocean front property is
subject to the same burdens and incidents as
unregistered land, including erosion. HRS § 501-81.
Thus the determination of the land court that the
seaward boundary of Lot 3 is to be located along high
water mark remains conclusive; however, the precise
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location of the high water mark on the ground is
subject to change and may always be altered by
erosion.

55 Haw. at 180, 517 P.2d at ol.

Even the previous determination of boundaries in land court
was not binding where the actual shoreline was altered by
erosion:

This court recently rejected the position that the
state cannot subsequently challenge title to
registered land where the state later discovered that
the seaward boundary was located further mauka than
shown on the maps, and a portion of the property had
become submerged by erosion.

55 Haw. at 181, 517 P.2d at 61 (citing In re Application of
Castle, 54 Haw. 276, 277, 506 P.2d 1, 3 (1973))."

! Sotomura has a complex and murky path after the Hawai‘i Supreme

Court decision. The United States Supreme Court rejected the
owners’ petition for certiorari. 419 U.S. 872 (1974).
Landowners then sued the County and State officials in federal
court. The federal district court judge was the Honorable Dick
Yin Wong. Judge Wong was previously the state land court judge.
It was his decision that the Hawai‘i Supreme Court reversed in
Application of Sanborn, 57 Haw. 585, 562 P.2d 771 (1977).

Judge Wong ruled in federal court that the Hawai‘i Supreme Court
deprived landowners of due process by deciding the case on a
basis not presented by the parties or actually litigated. Judge
Wong also held that the Hawai‘i Supreme Court’s decision
“ignore[ed] vested property rights” and “was so radical a
departure from prior state law as to constitute a taking of the
Owners’ property by the State of Hawaii without just
compensation in violation of rights secured to them by the
Fourteenth Amendment to the United States Constitution.”
Sotomura v. Hawaii County, 460 F. Supp. 473, 482-83 (D. Haw.
1978).

Although Judge Wong wrote the decision, it appears that Judge
Samuel King entered the judgment. Defendants appealed but the
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Importantly, the Court based its ruling on the common law
principle that loss of land by erosion is an inherent aspect of
littoral property:

The loss of lands by the permanent encroachment of the
waters is one of the hazards incident to littoral or
riparian ownership. . . . [W]lhen the sea, lake or
navigable stream gradually and imperceptibly
encroaches upon the land, the loss falls upon the
owner, and the land thus lost by erosion returns to
the ownership of the state. In re City of Buffalo,
206 N.Y. 319, 325, 99 N.E. 850, 852 (1912).

55 Haw. at 183, 517 P.2d at 62.

One reason for that common law rule (now abrogated in part
by statute, section 171-2, HRS) is the tradeoff between
accretion and erosion: “since the riparian owner may lose soil
by the action of the water, he should have the benefit of any
land gained by the same action.” Id. (citing 65 C.J.S. Navigable
Waters § 82(1), at 256 (1966) (footnotes omitted)). See
Application of Banning, 73 Haw. 297, 303-04, 832 P.2d 724, 728
(1992), where the Court explained that accretion belongs to the
littoral landowner.

Sotomura also relied on the public trust doctrine, citing
to King v. Oahu Ry. & Land Co., 11 Haw. at 723-24, for the
proposition that:

The control of the state for the purposes of the trust
can never be lost, except as to such parcels as are
used in promoting the interests of the public therein,
or can be disposed of without any substantial
impairment of the public interest in the lands and
waters remaining.

55 Haw. at 184, 517 P.2d at 63. Public policy therefore “favors
extending to public use and ownership as much of Hawaii's
shoreline as is reasonably possible.” 55 Haw. at 182, 517 P.2d
61-62.

appeal was untimely. See Sotomura v. Hawaii County, 679 F.2d
152 (9th Cir. 1982).
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This public policy remains in effect as the Court has
repeatedly ruled. Application of Banning, 73 Haw. 297, 309-10,
832 P.2d 724, 731 (1992); Diamond v. Dobbin, 132 Haw. 9, 26, 319
P.3d 1017, 1034 (2014); Gold Coast Neighborhood Ass'n v. State,
140 Haw. 437, 458, 403 P.3d 214, 235 (2017).

The Court reached the same result in Application of
Sanborn, 57 Haw. 585, 562 P.2d 771 (1977). Sanborn also
concerned property registered in the land court where the
shoreline moved mauka from the land court boundary. The Court
framed the issue as:

In addressing the issue of the Sanborns' beachfront
title line, the primary question is whether the line
is to be determined according to Hawaii's general law
of ocean boundaries, or whether certain distances and
azimuths contained in the Sanborns' 1951 land court
decree of registration are to prevail.

57 Haw. at 588, 562 P.2d at 773.

The Court specifically held that the land court boundary
was subject to change in the event of erosion:

We hold that, regardless of whether or not there has
been permanent erosion, the Sanborns' beachfront title
boundary is the upper reaches of the wash of waves.
Although we find that the State is bound by the 1951
decree to the extent that the decree fixes the
Sanborns' title line as being ‘along the high water
mark at seashore’, we also find that the specific
distances and azimuths given for high water mark in
1951 are not conclusive, but are merely prima facie
descriptions of high water mark, presumed accurate
until proved otherwise.

57 Haw. at 590, 562 P.2d at 774.

The Ninth Circuit Court of Appeals made the same ruling in
Napeahi v. Paty, 921 F.2d 897 (9th Cir. 1990). The court there
considered ownership of land that was mauka of the shoreline
when ceded land was granted to the Territory in 1898. The land
later became makai of the shoreline because of erosion. The
court specifically held that the property moved from private to
public ownership.
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[Tlhe holdings in Sotomura and Zimring® require us to
conclude that if the 1.75 acres became submerged land
because of natural erosion after 1898 and before being
altered by the actions of the property owner, then
that property would be ceded lands subject to the
terms of the trust.

Napeahi v. Paty, 921 F.2d 897, 903 (9th Cir. 1990).

For these reasons and based on the cases cited above, we
advise that the law in Hawai‘i is that when the shoreline
boundary migrates landward or mauka because of erosion or sea
level rise, the State owns the additional submerged land that
results from the migration.

3. What, if anything, is the effect of statutes that
require the Board of Land and Natural Resources (Board)
or the Attorney General to approve “acquisition” of real
property?

A concern has been raised as to a trio of statutes that
require Board and Attorney General approval of acquisitions of
real property or interests in real property. The statutes are
sections 26-7, 107-10, and 171-30, HRS.®

® State by Kobayashi v. Zimring, 58 Haw. 106, 566 P.2d 725
(1977). This case is discussed in more detail below.

® Section 26-7, HRS provides in relevant part:

The department [of the attorney general] shall

approve as to legality and form all documents
relating to the acquisition of any land or interest in
lands by the State

Section 107-10, HRS, provides in relevant part:

No real property or any right, title, or interest
therein shall be acquired by agreement, purchase,
gift, devise, eminent domain, or otherwise, for any
purpose, by the State or any department, agency,
board, commission, or officer thereof, without the
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We advise that those statutes are not applicable to change
in the ownership line caused by landward or mauka migration of
the shoreline due to erosion or sea level rise. As we now show,

the possibility of boundary changes due landward or mauka
migration of the shoreline due to erosion and accretion is
already part of the State’s ownership of public trust land.
That possibility already encumbers private littoral land.

Sotomura, 55 Haw. at 183, 517 P.2d at 62. When the State comes
into possession of land because of erosion or sea level rise,
the State is not “acquiring” property within the meaning of the

statutes.

State by Kobayashi v. Zimring, 58 Haw. 106, 566 P.2d. 725
(1977), is a key case supporting this proposition. Zimring
prior approval of the attorney general as to form,

exceptions, and reservations.

Section 171-30, HRS, provides in relevant part:
(a) The board of land and natural resources shall
have the exclusive responsibility, except as provided
herein, of acquiring, including by way of dedications:
(1) All real property or any interest therein

and the improvements thereon, if any,

required by the State for public purposes,

including real property together with

improvements, if any, in excess of that

needed for such public use in cases where

small remnants would otherwise be left or

where other justifiable cause necessitates

the acquisition to protect and preserve the

contemplated improvements, or public policy

demands the acquisition in connection with

such improvements.

(2) Encumbrances, in the form of leases,

licenses, or otherwise on public lands,

needed by any state department or agency for

public purposes or for the disposition for

houselots or for economic development.

The board shall upon the request of and with the
funds from the state department or agency effectuate
all acquisitions as provided under this section.
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addressed ownership of lands newly created by a 1955 lava flow
that extended the shoreline and added 7.9 acres of land in the
Puna area. One of the issues in that case was whether the lava
extension was ceded land acquired by the State from the federal
government. The State argued that the federal government
transferred the lands to the State under section 5(b) of the
Admission Act. The opponents countered that the only lands that
passed to the State under section 5(b) were those lands ceded to
the United States by the Republic of Hawaii in 1898. They
argued that the lava extension did not exist in 1898, and could
not have been ceded to the United States. The Hawaii Supreme
Court disagreed with the opponents and sided with the State.

The Court held that the term “property,” as used in the Joint
Resoclution of Annexation, is “extremely broad,” and includes
“property which is real, personal and mixed, choate and
inchoate, corporal or incorporeal.” Id. at 122-23, 566 P. 2d at
736.

The lava land was an inchoate property right in 1898. When
the lava land was later created, that circumstance resulted in
the ripening of State ownership of ceded land even though the
land did not exist in 1898.

Napeahi v. Paty, 921 F.2d 897 (9th Cir. 1990), is on point
for the proposition that an inchoate property interest in the
possibility of erosion was also “public property” under the
Joint Resolution of Annexation. 1In that case, a native Hawaiian
sued the State, alleging that the State had a trust duty under
the Admission Act to claim ownership of 1.75 acres shorefront
property Kona. It was undisputed that “at the time the public
land was ceded by the Republic of Hawaii to the United States in
1898, it did not include the 1.75 acres in contention.” 921
F.2d at 902. However, that did not “end the inquiry.” Relying
on Zimring and Sotomura, the Ninth Circuit ruled that the land
passed from private to public ownership because of erosion --
automatically and as a matter of law:

There is no reason to distinguish the inchoate
property interest in submerged land that could be
acquired by the State as the result of erosion from
that which could be acquired by a lava extension.
Both were inchoate property interests which Zimring
held to be property that was ceded to the United
States and then returned to the State in 1959. Thus,
the holdings in Sotomura and Zimring require us to
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conclude that if the 1.75 acres became submerged land
because of natural erosion after 1898 and before being
altered by the actions of the property owner, then
that property would be ceded lands subject to the
terms of the trust.

921 F.2d at 903.

We therefore conclude that under Hawai‘i law, the State
holds an inchoate right to land that may pass to it by erosion
or sea level rise. This is an inherent aspect of the State’s
ownership of land, already owned by the State (and by the
Territory before it). Ripening of that inchoate right is not
“acquiring” or “acquisition” of real property under any of the
statutes cited above.

This conclusion is bolstered by the Hawai‘i Supreme Court’s
recent ruling in Gold Coast Neighborhood Ass'n v. State, 140
Haw. 437, 403 P.3d 214 (2017). The issue in that case was
whether the State owned seawalls and land under the seawalls
because the general public used the seawalls as a walkway. The
State argued that under section 264-1, HRS, property could only
be dedicated to the State by “deed of conveyance” accepted by
the State. The State also cited to and relied on the other
statutes cited above. The Court rejected this argument, holding
that an “implied dedication” is not a “dedication” covered by
section 264-1, HRS.

Instead implied dedication is a common law doctrine, not
addressed or abrogated by section 264-1, HRS, or by the other
statutes discussed above. The Court articulated a strict
standard for statutory abrogation of common law rights:

The Hawaii Revised Statutes, and in particular, HRS §§
264-1(c) (1), 171-30, 26-7, 107-10, and 520-7, do not
“imperatively require” abrogation of common law
implied dedication, nor do they evince an express
legislative intent to do so. Minneapolis Fire & Marine
Ins. v. Matson Nav. Co., 44 Haw. 59, 67-68, 352 P.2d
335, 340 (1960); Burns Int’l Sec. Servs., Inc. v.
Dep’t of Transp., 66 Haw. 607, 611, 671 P.2d 446, 449
(1983).

140 Haw. at 452, 403 P.3d at 229.
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We believe the Court would view the statutes in the same
way with respect to land gained by erosion or sea level rise --
there is no express intention to abrogate common law principles
to the effect that the State owns the land without the need for
affirmative action by either the Land Board or the Attorney
General.

This conclusion is consistent with case law from other
jurisdictions which have generally viewed a state’s interest in
land that may come to the public trust in the future as either a
vested or contingent future interest. For example in Severance
v. Patterson, 370 S.W.3d 705, 718 (Tex. 2012), the Texas Supreme
Court said:

A person purchasing beachfront property along the
Texas coast does so with the risk that her property
may eventually, or suddenly, recede into the ocean.
When beachfront property recedes seaward and becomes
part of the wet beach or submerged under the ocean, a
private property owner loses that property to the
public trust.

Similarly in Nies v. Town of Emerald Isle, 780 S.E.2d 187
(N.C. Ct. App. 2015), cert. denied, 2017 WL 1550808 (U.S. Oct.
2, 2017) the court ruled against a taking claim. Under North
Carolina common law the dry sand portion of plaintiffs’ property
had always been encumbered by the public trust. Thus
enforcement of that public trust did not interfere with or
“take” any pre-exiting right. See generally Margaret E. Peloso
& Margaret R. Caldwell, Dynamic Property Rights: The Public
Trust Doctrine and Takings in A Changing Climate, 30 Stan.
Envtl. L.J. 51, 87 (2011).

4. Does this result violate private owners’ due process
rights or constitute a “taking” of private property?

In Application of Sanborn, 57 Haw. 585, 596, 562 P.2d 771,
777-78 (1977), the Sanborns argued that the Court’s ruling
raised constitutional issues, including a takings claim.

The Sanborns contend that both the Hawaii and federal
constitutions would be violated if this court fixes
the Sanborns’ title line along the upper reaches of
the wash of waves. It is contended that such an
adjudication would be a taking of private property for
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public use without just compensation and also, by
allegedly denying res judicata to the 1951 decree,
would be a vioclation of due process per se.

The Court rejected these arguments, because its ruling was
simply an application of existing Hawai‘i law:

Under our interpretation of the 1951 decree, we see no
constitutional infirmity. The 1951 decree recognized
that the Sanbors’ [sic] title extends to a line ‘along
high water mark’. We affirm the holding in
McCandless, supra, that distances and azimuths in a
land court decree are not conclusive in fixing a title
line on a body of water, where the line is also
described in general terms as running along the body
of water.

Id. This ruling resolves the issue in state courts.

Nor are there viable federal claims, notwithstanding the
suggestion to the contrary in Sotomura v. Hawaii County, 460 F.
Supp. 473 (D. Haw. 1978). As explained in the previous section
of this opinion, the possibility that private littoral land may
pass into public ownership is an inherent part of the State’s
ownership of land. And conversely, the possibility that the
seaward boundary may migrate inherently burdens private
shoreline property.

This is important to the putative taking claim because the
threshold question in any taking case is whether “private
property” is being taken at all. As the Supreme Court put it in
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1027
(1992), compensation need not be paid “if the logically
antecedent inquiry into the nature of the owner’s estate shows
that the proscribed use interests were not part of his title to
begin with.”

Similarly, in Esplanade Properties, LLC v. City of Seattle,
307 F.3d 978, 985 (9th Cir. 2002), the Ninth Circuit denied a
taking claim after determining as a threshold issue that
“plaintiff’s claimed property right never existed” in the first
place. See also Maritrans Inc. v. U.S., 342 F.3d 1344,
1351 (Fed. Cir. 2003) (In deciding whether governmental action
constitutes a taking of private property without just
compensation, “[f]irst, a court must evaluate whether the
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claimant has established a ‘property interest’ for purposes of
the Fifth Amendment.”); Conti v. U.S., 291 F.3d 1334, 1339 (Fed.
Cir. 2002) (“However, if a claimant fails to demonstrate that
the interest allegedly taken constituted a property interest
under the Fifth Amendment, a court need not even consider
whether the government regulation was a taking.”); Raceway Park,
Inc. v. Ohio, 356 F.3d 677, 683 (6th Cir. 2004) (“[T]lhere is no
taking if there is no private property in the first place.”).

Property rights are protected by the federal and state
constitutions. They are not, however, “created by the [federal]
Constitution. Rather they are created and their dimensions are
defined by existing rules or understandings that stem from an
independent source such as state law -- rules or understandings
that secure certain benefits and that support claims of
entitlement to those benefits.” Board of Regents of State

Colleges v. Roth, 408 U.Ss. 564, 577 (1972). Cf. Stop the Beach
Renourishment, Inc. v. Florida Dept. of Envtl. Prot., 560 U.S.
702, 707 (2010) (“State law defines property interests.”).

As noted above, the Hawai‘i Supreme Court has definitively
ruled:

The loss of lands by the permanent encroachment of the
waters is one of the hazards incident to littoral or
riparian ownership.

Sotomura, 55 Haw. at 183, 517 P.2d at 62.

It follows that “the logically antecedent inquiry into the
nature of the owner's estate shows that the proscribed use
interests were not part of his title to begin with.” Lucas, 505
U.S. at 1027. Thus there is no taking.

5. 1Is the Attorney General required to give prior approval
to State ownership of land by reason of erosion or sea
level rise? Is the Attorney General required to approve
as to legality and form documents relating to land owned
by the State by reason of erosion or sea level rise?

As shown by the discussion of question 3, ownership of land
by erosion or sea level rise occurs pursuant to the common law
and is a ripening of a pre-existing inchoate right in the land.
This ripening is not an acquisition of land and the State is not
acquiring land within the meaning of those statutes. It follows
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that the Attorney General does not have to review the ownership
change and does not have to review or approve “documents
relating to” the ownership.

We note that all of the cases discussed above (Ashford,
Sotomura, Sanborn, and Napeahi) were decided after enactment of
the three laws. None of the cases imposed the additional
requirement that the Attorney General or the Board approve State
ownership. In light of those cases, we do not believe the
Supreme Court would require Attorney General approval. See Gold
Coast, 140 Haw. at 455, 403 P.3d at 232: “These provisions
express no intent to abrogate common law implied dedication, nor
have they ever been mentioned by our courts as having any
relevance to the doctrine.”

Conversely, we do not believe the Court would uphold a
hypothetical refusal by the Attorney General to approve
ownership by reason of change in the shoreline.

6. Can the Board require the former landowner to pay fair
market value in order to obtain an easement or other
interest in land now owned by the State?

Not only can the Board require a former landowner to pay
fair market value, but it must do so under current law.
Applicable statutes specifically require fair market value in
most cases. See, e.g., section 171-13, HRS (requiring that
easements be sold for fair market value determined pursuant to
section 171-17(b), HRS).

This requirement could be changed by the Legislature. We
understand that the Department has introduced appropriate
legislation but has not been successful.

CONCLUSION

For these reasons, we conclude that the State owns
additional public land resulting when the shoreline has migrated
landward or mauka due to erosion or sea level rise, that this
migration does not give rise to a constitutional claim by the
former owner, that this result is not affected by laws relating
to the acquisition of real property, that the Attorney General
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does not need to give prior approval in connection with such
land, and that the Board can and should charge former owners

fair market value in return for an easement interest in the
land.

Very truly yours,

Wi

William J.\Wyhho
Deputy Attorney General

APPROVED:

Douglas S. Chin
Attorney General
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