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HAWAII JOINS NEW BRIEF TO PROTECT STATE AND LOCAL LAW
ENFORCEMENT FROM FUNDING CUTS AS TRUMP ADMINISTRATION SEEKS TO
PUNISH “SANCTUARY” JURISDICTIONS

16 AGs File Brief in City of Chicago v. Sessions, Opposing Trump Administration’s New
Conditions on Byrne-JAG Law Enforcement Grants

HONOLULU - Attorney General Doug Chin joined a coalition of 16 Attorneys General in
a new amicus brief to protect state and local law enforcement agencies from federal
funding cuts, supporting a challenge to the Trump Administration’s efforts to punish so-
called “sanctuary” jurisdictions by putting immigration-related conditions on federal law
enforcement grants. The amicus brief was filed with the U.S. District Court for the
Northern District of lllinois in City of Chicago v. Sessions.

Attorney General Chin said: “Federal grants to our state and local law enforcement
partners should not be based on politics. State and local officials should be able to set
their own law enforcement priorities and fund critical programs free from coercion by the
Trump Administration.”

In July 2017, DOJ announced that it was imposing new immigration-related conditions
on law enforcement funding, and threatened to withhold funds from jurisdictions that did
not comply with these conditions. As the Attorneys General argue, the new conditions
violate the law, the constitutional principle of separation of powers, and federalism
principles by interfering with states’ and localities’ abilities to set their own law
enforcement policies and overstepping DOJ’s statutory authority.
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INTERESTS OF AMICI

The amici States—New York, California, Connecticut, Delaware, Hawaii, Illinois, lowa,
Maine, Maryland, Massachusetts, New Jersey, New Mexico, Oregon, Vermont, and
Washington—and the District of Columbia have received law-enforcement funding under the
Edward Byrne Memorial Justice Assistance Grant (Byrne-JAG) and its predecessor grants for
nearly fifty years. Congress designed Byrne-JAG as a mandatory formula grant to ensure that
States and localities have a reliable stream of funding to support law-enforcement programs
tailored to local needs. The amici States use Byrne-JAG funds to support a diverse array of critical
law-enforcement programs, ranging from efforts to decrease gun violence to projects combating
opioid addiction.

The United States Attorney General now claims authority to withhold Byrne-JAG funding
from States and localities that have made law-enforcement policy judgments that federal law
permits, but with which he disagrees. Specifically, he contends that he may deny grants to States
and localities that limit their voluntary involvement with enforcing federal immigration policy
because those jurisdictions have concluded that fostering a relationship of trust between their law-
enforcement officials and their immigrant communities will promote public safety. The Byrne-
JAG statute does not authorize the U.S. Attorney General’s position, which is also contrary to the
federalism principles that Congress enshrined in the Byrne-JAG program.

The amici States have adopted different approaches to cooperating with the federal
government in immigration matters. Whether or not they believe that Chicago’s approach would
be optimal for them, the amici States join this brief because they believe that the Byrne-JAG statute
permits the City of Chicago to adopt a law-enforcement policy suited to local needs without

financial penalty.
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STATEMENT OF THE CASE

The Byrne-JAG program has its origins in the Omnibus Crime Control and Safe Streets
Act of 1968, Pub. L. No. 90-351, Title I, 82 Stat. 197, which created the first block grants for States
and localities to use for law-enforcement and criminal justice programs.! Recognizing that “crime
is essentially a local problem that must be dealt with by State and local governments,” 82 Stat. at
197, Congress designed the grant to provide a reliable funding stream that States and localities
could use in accordance with state and local law-enforcement policies.?

To ensure federal deference to local priorities, Congress prohibited federal agencies and
executive-branch officials from using law-enforcement grants such as Byrne-JAG to “exercise any
direction, supervision, or control over any police force or any other law enforcement agency of
any State or any political subdivision thereof.” Id. § 518(a), 82 Stat. at 208. Although Congress
has repeatedly modified the structure and terms of the law-enforcement grants authorized under

Title 1 of the 1968 Act, the prohibition originally set forth in § 518 of the 1968 Act remains in

! See Justice System Improvement Act of 1979, Pub. L. No. 96-157, 93 Stat. 1167, 1179 (amending
Title | of the 1968 Act and reauthorizing law-enforcement block grants to States and local governments);
Justice Assistance Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837, 2077-85 (same); Anti-Drug Abuse Act
of 1988, Pub. L. No. 100-690, pt. E, 102 Stat. 4181, 4329 (amending Title I of the 1968 Act and creating a
formula law-enforcement grant); Violence Against Women and Department of Justice Reauthorization Act
of 2005, Pub. L. No. 109-162, § 1111, 119 Stat. 2960, 3094 (2006) (amending Title I of the 1968 Act and
creating the modern Byrne-JAG program).

2 See, e.9., S. Rep. No. 90-1097, at 2 (1968) (stating that Congress sought to encourage States and
localities to adopt programs “based upon their evaluation of State and local problems of law enforcement”)
(excerpt available in Addendum (Add.) to this brief at 2); see also Ely v. Velde, 451 F.2d 1130, 1136 (4th
Cir. 1971) (reviewing the legislative history of the 1968 Act and concluding that “[t]he dominant concern
of Congress apparently was to guard against any tendency towards federalization of local police and law
enforcement agencies”).
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effect with virtually no modification, and is now codified in the same chapter of the United States
Code as Byrne-JAG. See 34 U.S.C. § 10228(a).®

The modern Byrne-JAG program was codified in 2006. See supra n.1. See 34 U.S.C.
88 10151-58. Like its predecessors, Byrne-JAG aims to “give state and local governments more
flexibility to spend money for programs that work for them rather than to impose a ‘one size fits
all’ solution.” H.R. Rep. No. 109-233, at 89 (2005). To that end, the Byrne-JAG statute creates a
mandatory formula grant and gives recipients substantial discretion to use funds for eight “broad
purposes,” id., including law enforcement, crime prevention and education, and drug treatment,
see 34 U.S.C. § 10152(a)(1).

The amici States have received Byrne-JAG funding from the U.S. Department of Justice
(DOJ) since 2006, as well as funding from Byrne-JAG’s predecessor grant programs. Amici have
used the funds to support a diverse array of law-enforcement programs tailored to local needs. For
example, New York has used Byrne-JAG funding to support a multicounty program to combat gun
violence, improve criminal records systems, enhance forensic laboratories, and support prosecution
and defense services.* California has used Byrne-JAG funds for education, employment, and

substance abuse services; prevention and intervention initiatives for high-risk students; and

3 The full text of § 10228(a) provides as follows:

Nothing in this chapter or any other Act shall be construed to authorize any department, agency,
officer, or employee of the United States to exercise any direction, supervision, or control over any
police force or any other criminal justice agency of any State or any political subdivision thereof.

* See New York State’s Application for Byrne-JAG Program Funds—FFY 2016, at 4-9 (June 30,
2016) (internet). For sources available on the internet, complete URLS are available in the table of
authorities. All websites last visited on January 30, 2018.
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diversion and re-entry programs.® Hawaii has used Byrne-JAG funds to combat sexual assault,
eliminate elder abuse, and to reduce recidivism.® Massachusetts plans to use its 2017 Byrne-JAG
funds to reduce gun violence, combat the opioid crisis, and promote community-based policing
programs.” And Connecticut plans to use 2017 Byrne-JAG funds to reduce recidivism, prevent
gun violence, provide training to mentally ill offenders, and provide treatment for offenders
addicted to opioids and heroin.® Without Byrne-JAG funds, the amici States may be forced to cut
these critical programs.

DOJ has announced that the new immigration-related conditions imposed on the States will
be substantively identical to the conditions it will impose on localities like Chicago.® Like Chicago,

the amici States have not received Byrne-JAG awards for fiscal year 2017.

® See Br. for States of California and Illinois as Amici Curiae at 11-12, City of Chicago v. Sessions,
No. 17-2991 (7th Cir. Oct. 18, 2017), ECF No. 25.

¢ See Hawaii Dep’t of the Attorney Gen., Creating Safer Communities—Edward Byrne Memorial
Justice Assistance Grant Strategic Plan 2015-2018, at 36-59 (2017) (internet).

" See Commonwealth of Mass. Exec. Office of Pub. Safety & Sec., Office of Grants and Research,
Edward J. Byrne Memorial Justice Assistance Grant Federal Fiscal Year 2017, at 4-43 (2017) (internet).

8 Request for Public Comment, FY 2017 Justice Assistance Grant Program, at 5-6 (2017) (internet).

% See Decl. of Alan R. Hanson, Opp’n to Pl.’s Amended Mot. for Prelim. Inj. 8, California ex rel.
Becerra v. Sessions, No. 17-cv-4701 (N.D. Cal. Nov. 22, 2017), ECF No. 42-1 (statement of Acting
Assistant Attorney General for the Office of Justice Programs that, absent an injunction, state awards will
contain “substantively identical language” to the conditions in the local award documents).
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ARGUMENT
THE NEW CONDITIONS ARE UNLAWFUL

A. DOJ Has No Authority to Impose New Generally-Applicable
Substantive Conditions.

The text of the Byrne-JAG statute creates a mandatory formula grant, leaving no room for
DOJ to deviate from the legislative formula by imposing new generally-applicable substantive
conditions. The structure and legislative history of the statute and predecessor law-enforcement
grants confirm DOJ’s lack of authority to prescribe new general conditions like the notice, access,
and compliance conditions.® The structure and legislative history of 34 U.S.C. § 10153(a)(5)(D)
likewise make clear that DOJ cannot require States and localities to comply with collateral statutes
like 8 U.S.C. § 1373, because such statutes are not “applicable Federal laws,” see 34 U.S.C.
§ 10153(a)(5)(D).

1.  The text, structure, and history of Byrne-JAG confirm that
Congress did not authorize DOJ to add new generally-applicable
substantive conditions.

Under basic separation-of-powers principles, an executive “agency literally has no power
to act. . . unless and until Congress confers power upon it.” Louisiana Pub. Serv. Comm’nv. FCC,
476 U.S. 355, 374 (1986). The Byrne-JAG statute contains no express provision authorizing DOJ
to impose new generally-applicable substantive conditions like the ones at issue in this case. The
statute instead provides that “the Attorney General shall . . . allocate” grant money based on the

statutory formula. 34 U.S.C. 8 10156(a)(1). Formula grants leave no discretion to the administering

10 The amici States incorporate the definitions of the “notice,” “access,” and “compliance”
conditions used by the Court. See City of Chicago v. Sessions, 264 F. Supp. 3d 933, 937-38 (N.D. 1ll. 2017).
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agency: if a grantee satisfies the statutory requirements, the grantee is entitled to what the formula
dictates. See, e.g., City of Los Angeles v. McLaughlin, 865 F.2d 1084, 1088 (9th Cir. 1989).!

Other provisions of Byrne-JAG confirm Congress’s intent to prevent DOJ from deviating
from Congress’s statutory formula. For example, § 10157(b) permits DOJ to reserve up to five
percent of appropriated funds and reallocate them to a State or locality if DOJ determines that
reallocation is necessary to combat “extraordinary increases in crime” or to “mitigate significant
programmatic harm resulting from” the formula. By expressly restricting DOJ’s authority to
redirect Byrne-JAG funds, Congress clearly signaled that DOJ must otherwise abide by the
statutory formula. See, e.g., Department of Homeland Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(provision of express authority in one section of statute implies intent to exclude such authority
elsewhere).?

The Byrne-JAG statute’s legislative history leads to the same conclusion. From the time it
first created a law-enforcement block grant program in 1968, Congress has sought to ensure that
such grants do not become a means for federal agencies to control, direct, or supervise state and
local law enforcement. See supra at 2-3; infra at 13-14. In enacting Byrne-JAG—the latest version
of the 1968 program (supra at 2)—Congress reaffirmed this priority, stating that the grant was

designed to “give State and local governments more flexibility to spend money for programs that

11 See also Paul G. Dembling & Malcolm S. Mason, Essentials of Grant Law Practice § 5.03, at
33-35 (1991). (Add. 7-8.)

12 The structure of title 34, chapter 101 of the United States Code also confirms DOJ’s limited
authority. Byrne-JAG is located in part A of subchapter V of Chapter 101, which is entitled “Edward Byrne
Memorial Justice Assistance Grant Program.” See 34 U.S.C. 88 10151-58. Part B, entitled “Discretionary
Grants,” authorizes DOJ to issue grants to support projects similar to those supported by Byrne-JAG but at
DOJ’s discretion. See id. 8§ 10171-91.
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work for them rather than to impose a ‘one size fits all’ solution.” H.R. Rep. No. 109-233, at 89
(2005).

What is more, since the 1990s, Congress has repeatedly considered and rejected legislation
that would withhold grant funding as a penalty for noncooperation with federal immigration law.*3
When Congress enacted the modern Byrne-JAG program in 2006, it repealed the only
immigration-related condition imposed on grants under Byrne-JAG’s predecessor program. See
42 U.S.C. § 3753(a)(11) (2000) (requiring grantees to inform federal immigration authorities of
an alien’s criminal conviction); Pub. L. No. 109-162, § 1111(a)(1), 119 Stat. at 3094 (repeal). And
more recently, Congress has considered and rejected legislative proposals to impose funding
conditions on so-called “sanctuary cities,” including under Byrne-JAG.* DOJ’s attempt to adopt
the same policy through administrative processes is thus suspect. See Food & Drug Admin. v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000).

When Congress has wanted to authorize deviations from the statutory formula, it has done
so explicitly and authorized only modest withholdings. For example, a State that fails to
“substantially implement” relevant provisions of the Sex Offender Registration and Notification

Act (SORNA) “shall not receive 10 percent of the funds” it would otherwise receive under Byrne-

13 The Senate version of the 1994 Crime Bill, for example, included such a provision, but it was
eliminated in conference. See H.R. 3355, 103d Cong. § 5119 (version dated Nov. 19, 1993); H.R. Rep. No.
103-694, at 424 (1994) (Conf. Report).

4 See, e.g., Stop Dangerous Sanctuary Cities Act, H.R. 5654, 114th Cong. § 4 (2016); Stop
Dangerous Sanctuary Cities Act, S. 3100, 114th Cong. 8§ 4 (2016); Enforce the Law for Sanctuary Cities
Act, H.R. 3009, 114th Cong. § 3 (2015); Mobilizing Against Sanctuary Cities Act, H.R. 3002, 114th Cong.
8 2 (2015); Stop Sanctuary Policies and Protect Americans Act, S. 2146, 114th Cong. § 3(a) (2015); Stop
Sanctuary Cities Act, S. 1814, 114th Cong. 8 2 (2015). The full text of the bills and their legislative histories
are available at https://www.congress.gov.
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JAG. See 34 U.S.C. § 20927(a).'® The amici States are unaware of Congress ever imposing a
condition on Byrne-JAG that would withhold all funding, as DOJ now seeks to do.

For the structural reasons this Court has already articulated, the U.S. Attorney General is
wrong to contend that 34 U.S.C. 8 10102(a)(6) authorizes DOJ to impose any of the new
conditions.® See City of Chicago v. Sessions, 264 F. Supp. 3d 933, 941-43 (N.D. Ill. 2017); see
also City of Philadelphia v. Sessions, No. 17-cv-3894, 2017 WL 5489476, at *26 (E.D. Pa. Nov.
15, 2017) (holding that § 10102(a)(6) does not authorize DOJ to impose the notice or access
conditions).

The U.S. Attorney General’s reliance on § 10102(a)(6) is also misplaced for a separate
reason: the phrase “special conditions” in § 10102(a)(6) is a term of art that refers only to those
grant conditions that are “tailored to problems perceived in a particular grant project”; the term is
not “generally applicable to all grants under a particular grant program,” Dembling & Mason,
supra, §11.01, at 107. (Add. at 9.)

When Congress amended 8 10102(a)(6) in 2006 to add a reference to “special conditions,”
a DOJ regulation defined that term to mean a condition that is imposed for a limited time to address
financial or performance concerns specific to a particular applicant, 28 C.F.R. § 66.12(a) (2006)—
for example, a requirement that a financially unstable grantee provide a more detailed financial

report, id. § 66.12(b). Under established approaches to statutory construction, this history and

15 See also 34 U.S.C. § 30307(e)(2) (providing a five percent penalty for non-compliance with the
Prison Rape Elimination Act); 42 U.S.C. § 3756(f) (2000) (providing a ten percent penalty for not testing
sex offenders for HIV at victim’s request).

16 The full text of § 10102(a)(6) provides that the Assistant Attorney General, who is the head of
the Office of Justice Programs, “shall . . . exercise such other powers and functions as may be vested in the
Assistant Attorney General pursuant to this chapter or by delegation of the Attorney General, including
placing special conditions on all grants, and determining priority purposes for formula grants.”
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context strongly support reading § 10102(a)(6) to incorporate DOJ’s earlier regulatory definition.’
When a statute uses a term of art, courts “assume” that “Congress intended it to have its established
meaning.” McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 342 (1991). See also City of
Philadelphia, 2017 WL 5489476, at *27 (finding that the phrase *“special condition” is a term of
art that does not authorize the new conditions). Had Congress intended to grant DOJ broader
authority, it would have done so explicitly.
2. The compliance condition is not authorized by 34 U.S.C.
§ 10153(a)(5)(D).

Section 10153(a)(5)(D) of Title 34 requires grant applicants to provide “[a] certification,
made in a form acceptable to the Attorney General,” that assures “the applicant will comply with
all provisions of this part and all other applicable Federal laws.” The U.S. Attorney General
incorrectly contends that 8 10153(a)(5)(D) is a grant of authority to determine what constitutes an
“applicable federal law,” and that 8 U.S.C. § 1373 is one such law. (See Mem. of Law in Supp. of
Def.’s Mot. to Dismiss at 7-9, ECF No. 139.) Although this Court did not preliminarily enjoin the
requirement to comply with § 1373 based on the parties’ textual arguments, the location of § 10153
and its legislative history make clear that Chicago’s interpretation is the only one that can be
correct: § 10153(a)(5)(D) refers only to statutes that govern federal grant-making by their express

terms. 18

7'In 2014, DOJ repealed § 66.12 but adopted a virtually identical substitute promulgated by the
federal Office of Management and Budget. See Federal Awarding Agency Regulatory Implementation,
79 Fed. Reg. 75,870, 76,081 (Dec. 19, 2014). That regulation uses the phrase “specific condition” instead
of “special condition,” but the regulations are otherwise parallel. See 2 C.F.R. § 200.207.

18 See, e.9., 42 U.S.C. § 2000d (“No person in the United States shall, on the ground of race, color,
or national origin, be excluded in participation in . . . any program or activity receiving Federal financial
assistance.”).
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a. Section 10153 appears in a section of Title 34 entitled “Applications,” which lays out
technical and ministerial application requirements for grant applicants, such as the certifications
and assurances that applicants must provide. Had Congress intended 8§ 10153(a)(5)(D) to be a
broad grant of authority to DOJ, it would have said so explicitly, as it has done in other statutes.®
See Whitman v. American Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001).

b. The relevant language was first enacted in the Justice System Improvement Act of 1979,
which reauthorized a predecessor to Byrne-JAG. See Pub. L. No. 96-157, § 2, secs. 401-05, 93
Stat. 1167, 1179-92 (1979) (amending the 1968 Omnibus Crime Control and Safe Streets Act).?°
When the 1979 Act was drafted, DOJ understood the term “applicable Federal laws” to mean those
statutes that govern the provision of federal financial assistance. For example, DOJ’s Law
Enforcement Assistance Administration (LEAA)—the agency responsible for administering law-
enforcement grants—issued manuals providing “guidance to grantees on their responsibilities of
[sic] applicable federal laws and regulations” (emphasis added).?* A 1978 manual lists the laws
DOJ understood to be applicable to federal law-enforcement grants, and the list contains only

statutes governing federal grant-making. (Add. 36-39.) Other contemporaneous DOJ documents

19 See, e.g., 26 U.S.C. § 432 (e)(9)(E)(iv)(I1) (special rule for benefit increases does not apply if
taxpayer is “required . . . to comply with other applicable law, as determined by the Secretary of Treasury”
(emphasis added)); 29 U.S.C. § 1085(¢e)(9)(E)(iv)(Il) (same).

20 The relevant language in the 1979 Act was codified in 42 U.S.C. § 3743, which, like 34 U.S.C.
8 10153, codified grant application requirements, including that an applicant certify it “will comply with
all provisions of this title and all other applicable Federal laws.” Pub. L. No. 96-157, § 2, sec. 403(a)(8),
03 Stat. 1188 (emphasis added). (Add. 12.)

21 Amendments to Title | (LEAA) of the Omnibus Crime Control and Safe Streets Act: Hearing
Before the Subcomm. on Criminal Laws and Procedures of the S. Judiciary Comm., 94th Cong. 404 (1976)
(statement of Richard Velde, LEAA Administrator). (Add. 15.)

10
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take the same approach,?? as did a contemporaneous circular from the Office of Management and
Budget circular, which advised federal grant-in-aid programs of the laws applicable to federal
grant funding. See 42 Fed. Reg. 45,828, 45,864 (Sept. 12, 1977). (Add. 97-98.)

The phrase “applicable Federal law” must be construed to have this meaning. Absent some
contrary indication, when Congress incorporates a term of art into a statute, courts “assume” that
“Congress intended” the language “to have its established meaning.” McDermott, 498 U.S. at 342.
The inference is particularly strong here because Congress knew of DOJ’s understanding. In 1977,
DOJ prepared a report identifying the laws that DOJ deemed applicable to LEAA grants:
approximately twenty federal laws that, by their terms, governed federal grant-making.?® The
report was distributed to every Member of Congress and every Governor—among others—and
was subject to public comment and hearings.?

The U.S. Attorney General’s construction of § 10153(a)(5)(D) thus unjustifiably expands
DOJ’s authority under Byrne-JAG. Where Congress has made clear that a jurisdiction is entitled
to funding on certain terms—as Congress does when creating a non-discretionary formula grant
program—DQOJ cannot substitute its own terms.

DOJ’s interpretation of § 10153(a)(5)(D) is also contrary to one of the main goals of the

1979 Act that enacted the relevant language: to reduce administrative burdens associated with DOJ

22 See, e.g., LEAA, General Briefing 6 (1977) (identifying twenty-three laws “applicable” to DOJ
grants, and providing the National Environmental Protection Act and civil rights statutes as examples)
(Add. 47); see also John K. Hudzik et al., Federal Aid to Criminal Justice: Rhetoric, Results, Lessons 45,
66-68 (1984) (listing the “19 different ‘cross-cutting’ laws which governed the expenditure of federal
grants”). (Add. 93, 94-95.)

23 See DOJ, Restructuring the Justice Department’s Program of Assistance to State and Local
Governments for Crime Control and Criminal Justice System Improvement 8-9 (June 23, 1977) (internet).

24 See Restructuring the Law Enforcement Assistance Administration: Hearings Before the Subcomm.
on Crime of the H. Comm. on the Judiciary, 95th Cong. 3,9 (1977). (Add. 100, 102.)

11
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grants.?® One of the main concerns highlighted in DOJ’s 1977 report was that the then-body of
federal laws applicable to LEAA grants—the twenty cross-cutting statutes that applied to federal
grant-making—imposed excessive burdens on grantees.?® It is thus unlikely that the relevant
language would have been supported by DOJ and enacted by Congress if either entity believed it
could be used to drastically increase the compliance burdens on States and localities.

Finally, even if 8 10153(a)(5)(D) were to give DOJ some authority to determine whether a
law is “applicable” for purposes of Title 34’s certification requirement, the legislative history of
the Byrne-JAG statute makes clear that 8 U.S.C. § 1373 is not such a law. The same legislation
that enacted 8 U.S.C. § 1373 in September 1996 also funded a predecessor to Byrne-JAG.?” And
while that legislation imposed a number of conditions on the use of Byrne grants, it imposed no
immigration-related conditions. Moreover, Congress has repeatedly considered and rejected

imposing information-sharing requirements on grantees as a condition of federal funding, which

% See, e.g., Federal Assistance to State and Local Criminal Justice Agencies: Hearing Before the
Subcomm. on Criminal Laws and Procedures of the S. Comm. on the Judiciary, 95th Cong. 383 (1978)
(transmittal letter from U.S. Attorney General Griffin Bell) (stating that the bill was “designed” to
“simplify[] the grant process”) (Add. 106); id. at 7 (statement of Senator Edward Kennedy) (explaining that
one purpose of the bill was to eliminate “red tape”) (Add. 105); Office of Representative Peter W. Rodino,
Press Release, Committee Approves LEAA Reorganization (May 10, 1979) (noting the 1979 Act was
“designed to drastically reduce the red tape which has plagued the process of getting federal assistance to
states and local governments” (quotation marks omitted)) (Add. 109).

26 See Restructuring, supra n.23, at 9 (“Although each of these acts addresses an important national
priority, the cumulative effect of their reporting and administrative requirements is staggering by the time
they are passed on to a state agency administering the LEAA block grant.”).

27 See Omnibus Consolidated Appropriations Act, Pub. L. No. 104-208, Title I, 110 Stat. 3009,
3009-13 to -15 (1996) (appropriations for the Edward Byrne Memorial State and Local Law Enforcement
Assistance Programs); id. Title VI (amendments to the Immigration and Nationality Act).

12
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makes DOJ’s authority to impose the conditions inherently suspect.?® See Brown & Williamson,

529 U.S. at 159-60.

B. The New Conditions Are Inconsistent with 34 U.S.C. § 10228(a).

All three of the conditions are also invalid under a separate statutory provision, which was
adopted in 1968 at the same time as the first law-enforcement block grant program, and which has
consistently prohibited executive-branch officials from using law-enforcement grants to exert “any
direction, supervision, or control” over any state or local police force or criminal justice agency.
Pub. L. No. 90-351, §8 518(a), 82 Stat. at 208. The current version of that prohibition, which is
codified in the same chapter of the United States Code as the Byrne-JAG statute, provides that
“[n]othing in this chapter or any other Act shall be construed to authorize any department, agency,
officer, or employee of the United States to exercise any direction, supervision, or control over
any police force or any other criminal justice agency of any State or any political subdivision
thereof.” 34 U.S.C. § 10228(a) (emphasis added). The repeated use of “any” signals Congress’s
intent to speak broadly, see Ali v. Federal Bureau of Prisons, 552 U.S. 214, 218-19 (2008)—and
in the present context, to prohibit all agency action that could interfere with state and local
authority over law enforcement. The new conditions violate this statutory prohibition by seeking

to control, direct, and supervise state and local law enforcement.

28 See, e.g., Criminal Alien Control Act of 1995, S. 179, 104th Cong. § 201 (proposing no crime-
bill grant funding if participant refuses to cooperate with the Immigration and Naturalization Service (INS)
in the “identification, location, arrest, prosecution, detention, or deportation of aliens”); lllegal Immigration
Control Act of 1995, S. 999, 104th Cong. § 405 (proposing twenty percent funding cut for refusing to
cooperate with INS officers or employees with respect to arrest and removal of aliens); Illegal Immigration
Control Act of 1995, H.R. 1018, 104th Cong. § 405 (same).

13
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The legislative history of § 10228(a) confirms this meaning. Opponents of the Omnibus
Crime Control and Safe Streets Act of 1968 expressed concerns that the U.S. Attorney General
would use law-enforcement grants to coerce States and localities into adopting federal law-
enforcement priorities.?® Supporters responded that § 10228, which was pending before Congress
as part of the 1968 Act, would prohibit such control. U.S. Attorney General Ramsey Clark testified
it would violate both “the mandate and spirit” of § 10228(a) to withhold funds because police
departments were not run “the way the Attorney General says they must,” and that § 10228(a)
prevented DOJ from imposing extra-statutory conditions on law-enforcement grants.® Reviewing
this history, the only appellate decision to construe § 10228 has observed that § 10228(a)’s purpose
was “to shield the routine operations of local police forces from ongoing control by [DOJ]—a
control which conceivably could turn the local police into an arm of the federal government.” Ely,
451 F.2d at 1136.

Although arising in a different context, the Supreme Court’s anti-commandeering
jurisprudence sheds further light on what it means to prohibit federal “direction” and “control” of
state and local law-enforcement entities. The Court’s cases make clear that anti-commandeering
prohibitions prevent the federal government from compelling States to enact federal programs, see
New York v. United States, 505 U.S. 144, 188 (1992), or compelling state officers to enforce such

programs, see Printz v. United States, 521 U.S. 898, 930, 935 (1997). Printz suggests at least two

2 See, e.g., S. Rep. No. 90-1097, at 230 (1968) (views of Senators Dirksen, Hruska, Scott, and
Thurmond) (expressing concern that the Act would enable the U.S. Attorney General to “become the
director of state and local law enforcement”). (Add. 4.) See generally Hudzik et al., supra n.22, at 15, 23-
26 (1984) (discussing opposition to the grant). (Add. 89, 90-92.)

% Controlling Crime Through More Effective Law Enforcement: Hearings Before the Subcomm.
on Criminal Laws and Procedure of the S. Comm. on the Judiciary, 90th Cong. 100, 384, 497 (1967)
(discussing § 408 of the bill). (Add. 112, 114, 116.)

14
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actions constitute impermissible “direction” or “control”: requiring state law-enforcement officers
to assist in “the administration of a federally enacted regulatory scheme,” and requiring those
officers to receive information as part of their administrative responsibilities. Id. at 904.%!

Here, the U.S. Attorney General’s proposed immigration-related conditions conscript
States into administering federal immigration policy in violation of § 10228(a). New conditions
requiring grantees to report violations of 8 U.S.C. § 1373 to DOJ effectively turn States and
localities into an enforcement arm of the Department of Homeland Security (DHS). Other new
conditions (i) require state officials to administer federal immigration policy by mandating that
they respond to DHS requests for information, and (ii) violate anti-commandeering principles by
requiring state officials to devote staff, resources, and real property to facilitate federal agents’
access to aliens in correctional facilities. (See Decl. of Alan R. Hanson, Ex. B, at 41-42 (ECF No.
32-1).) If requiring state officials to “accept” a form is impermissible direction, see Printz, 521
U.S. at 904, then surely requiring them to accept and assist federal officials at state facilities is too.
See also Kennedy v. Allera, 612 F.3d 261, 269 (4th Cir. 2010) (SORNA does not violate Tenth

Amendment because it does not require States to accept sex offender registrations).

CONCLUSION

This Court should deny the U.S. Attorney General’s motion to dismiss.

3 The legislation at issue in Printz, the Brady Act, violated these prohibitions by requiring local
officers to run background checks on handgun purchasers, and requiring state officers “to accept” forms
from gun dealers. 521 U.S. at 904, 905, 934.

15
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Calendar No.1080

901y CONGRESS SENATE RePORT
2d Session No. 1097

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT
OF 1967

Arprir, 20, 1968.—Ordered to be printed

Mr. McCreLran, from the Committee on the Judiciary,

REPORT

Submitted the following

together with
MINORITY, INDIVIDUAL, AND ADDITIONAL VIEWS

[To accompany S, 917]

The Committee on the Judiciary, to which was referred the bill
(S. 917) to assist State and local governments in reducing the incidence
of crime, to increase the effectiveness, fairness, and coordination of
law enforcement and criminal justice systems at all levels of govern-
ment, and for other purposes, having considered the same, reports
favorably thereon, with an amendment in the nature of a substitute,
and recommends that the bill, as amended, do pass.

AMENDMENT

Strike out all after the enacting clause and insert in lieu thereof

the following:
That this Act may be cited as the “Omnibus. Crime Control and Safe Streets Aot

of 1967". : ‘ ,
TITLE I—LAW ENFORCEMENT ASSISTANCE
DECLARATIONS AND PURPOSB

Congress finds that the high incidence of crime in the United States threatens
the peace, security, and general wolfare of the Nation and its oitizens. To prevent
crime and to insure the.greater safety of the people, law enforcement efforts must
be better coordinated, intensified, and made more effective at all levels of govern-
ment., - : : o

Congress finds further that crime is essentially a local problem that must he
dealt with by State and local governments if it is to be controlled effectively.

93-193-—88——1
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It is therefore the declared policy of the Congress to assist State and loeal
govornments In strengthening and im )rovili’!x liiw ciiforcement at every level by
natfonal assistance. It is the purpose Qk[ this title to (1) encourage States and'ijhits
of general local government to prepare and adopt comprehensive plans based
upon thelr evaluation of State and local problems of law onforecement; (2) authorize

runts to States and units of loeal government in order to finprove and strengthen
aw enforcement; and (3) encourage research and development dirceted toward
the improvement of law enforcement and the development of new methods for
the prevention and reduction of crime and the detection and apprehension of

criminals,
Parr A—LAwW ENFORCEMENT ABBISTANCE ADMINISTRATION

Sece, 101, (a) There is hereby established within' the Department of Justice,
under the general authority of the Attorney General, a Law l‘)iiilorcvm('én‘( Assistanee
Adminiztration (hereafter reférred to in this title as “Administration).

(h) The Administration shall be composed of an Administrator of Law Ihiforee-
ment Assistance and two Assoclate Administrators of Law Enforcement Assistance,
who ghall be appointed by the President, by and with the adviee and consent of
the Senate. No more than two members of the Administration shall be of the same
political party, and members shall be appointed with due regard to their fitness,
knowledge, and experience to perform the functions, powers, and duties vested
i the Administration by this title, -

(¢) Tt shall be the duty of the Administration to exerelse all of the -functions,
powers, and duties cereated and established by this title, exeept as otherwise

provided. :
Panrr B--PraxNina Grants

Sec. 201, It is the purpose of this parti to enqon‘ru’gc States and units of general
loeal government (o prepare and adopt compicehensive law enforcement pians
based on their evalitation of Stats and loeal problems of law enforcement.

Skc. 202, The Administration is authorized to make grants to States, units of
general laenl government, or combinations of sitch States or units of local govern-
ment for preparing, developing, -or revising law enforcement plans to carry out
the purpose set forth in section 302: Provided, however, That no unit of general
local government or combination of sueh units slinil be eligible for a grant under
this part unless sueh unit or combination has a population of not less than fifty
thousand persons. ‘ »

Skc. 203. A grant anthorized under seetion 202 shall not exceed 80 per centum
of the total ¢oat of the preparation, development, orrevision of a plan,

Rec, 204, ‘The Administration may advanee such grants mithorized under
seotion 202 upon application for the purposes deseribed. Such applieation shall:

(D Set forth programs and activitics designed to carry out the purposes

of section 302,
(2) Contain such information as the Administration may preseribe in

accordance with seetion 301,
Panrr C—Granrts ForR Law INFORCEMENT PURroskes

Spc. 801, Tt is the purpose of this part to ¢ncourage States and units of general
loenl governiiment to carry out programs and projects to improve and strengthen
law enforeement. ) o

Sec, 302. (ilg_ The Administration is autherized to make grants to States, units
of general local government, and combinations of such States or units of gencral
local government ta improve and stvengthen law enforcement: Provided however,
That no unit of genetal local governmeht or combination of such’ units shall be
cligible for a grant under this part unlegs such uniy or combination hag a popula-
tion of not less than'fifty thousand persons.

(b) Under this part grants may be made pursuant to an application which is
approved under seotion 303 for— /

(1) Publie protection, inéluding the developmont, demonstration, evalua-
tion, iniplementation, und "purchage of methods, devices, facilities, and
equipment designed to improve and strengthen law enforcement and reduce
eritmo in public and private places,

(2) The recruiting: of law enforcement personnel ond the training of
personnel hnlaw enforeement, ;

(3) Public edueation relating to erime prevention and encouraging respeet
for law and order, including edueation programs in schools and programs to

2
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INDIVIDUAL VIEWS MESSRS, DIRKSEN, HRUSKA, SCOTT,
AND THURMOND ON TITLES I, 1I, AND III

Since 1960, serious crime in the United States has increased an
alarming 88 percent. This fact is cause for the gravest national concern.
. This is not a partisan issue, It is an American tragedy.

In consideration of the omnibus crime bill, we have sought to
strengthen and improve the proposal sent to Congress. To a limited
extent, these efforts have been successful. The committee bill, however,

still needs further upgrading and refinement.
MiNorITY CONTRIBUTIONS

The Omnibus Crime Control Act reported by the Senate Judiciary
Committee bears an unmistakable imprint of constructive Republican
contributions. These contributions range from new substantive
provisions to perfecting technical changes.

ORGANIZED CRIMBE

The most significant Republican contributions to the bill are those
which increase significantly the tools and financial resources to combat
the scourge of organized crime. In this regard, two major provisions
were added at our insistence.

First, the substance of Amendment 223, introduced on June 29
1967, by Senators Dirksen, Hruska, Scott, Thurmond and sever
others, has been approved. The amendment creates a category of
speciaf financial assistance to state and local governments. guch
assistance has two purposes:

(1) To assist in the establishment or expansion of special prosecuting
ﬁi'oups on a local level to ferret out and prosecute the multifarious

egal activities of organized crime.

g&Ta provide special federal assistance in establishing a coordinated
intelligence network among states including computerized data banks
of syndicate operations and activities. These efforts would be under
the direction and control of State Organized Crime Councils. A special
authorization up to $15 million for fiscal year 1969 would be available

for this purpose.
ELECTRONIC SURVEILLANCE

Another major contribution to efforts to combat organized crime
is found in Title IIT of the committee bill. To a great degree, this title
reflects the provisions of S. 2050, the proposed Electronic Surveillance
Act of 1967, which was introduced b  Senators Dirksen, Hruska
Scott, Thurmond, Percy, Hansen and others in June of 1967, Included
in the committee bill is the formula for strict impartial court author-
ization and supervision of surveillance and a broad prohibition on
private snooping. S. 20560 was introduced in the wake of the Supreme
Court’s decision of Berger v. New York. It was tailored to meet the
constitutional requirements imposed by that decision.

(224)
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INDEPENDENT LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

In pursuit of one of the spine objectives of the block ;i:rant provi-
sions, namely the preveitlion of federal domination and control of
state and local law enforcenient, the Criminal Laws Subcommittee,
upon the initintive of Chairman McClellan, added n provision to its
bill for the establishiment of an independent law Enforcement
Assistance Administeation to administer the federal aid program, The
administering agency was to be headed by a three-man board ap-
jointed by the President with tlie ndvice and consent of-the Senate.
&’lin(n‘it‘v party representation was assured by the requirement that
one of the three men would be a representative of the party out of
power,
The subcommittee bill provided:
In the exercise of its functions, powers, and duties, the
Administration shall be independent of the Attorney General
and other offices and officers of the Department of Justice.

"This was deemed essential Lo insure that, as much as possible, the
law enforcement assistance program would be administered impar-
tially and free from political pressures. Also, it was considered to be
important to refrain from placing in the hands of one man the poten-
tial power of granting or (llanyin'g federal financial assistance in very
Iarge amounts to state and city law enforcement agencies.

It is regrettable that the provision for the independent status of
the Administration was dropped from the bill, We attempted unsuc-
cessfully to reinstate the provision in the full committee, and will
urge its adoption on the floor of the Senate.

. In short, we don’t want the Attorney Geueral, the so-called ‘‘Mr.
Big" of federal law enforcement to become the director of state and
local law enforcement as well. It is true that the Attorney General is
chiel law enforcement officer of the federal government. HYubhe is not
chief lIaw enforcement officer of states or cities. We believe America
does not want him to serve in this latter capacity.

Organization and management experts may object to a dilution of
executive authority, but we want no part of a national police force.
Such dilution, if a price at all, is a small price to pay to preserve a
fundamental balance of police power.

We don’t want this biﬁ to become the vehicle for the imposition
of federal guidelines, controls, and domination.

POLICE BALARY SUPPORT

The Administration’s original proposal to Congress in early 1967
containéd a feature allowing up to one-third of each federal grant to
be utilized for compensation ‘of law enforcement personnel. In the
hearing record of both the House and Senate Judiciary Committees,
this provision proved to be'quite controversial. When the House
Committee reported the bill, the provision for salary support was
deleteld. Commenting on this action, the committee report on page 6
stated: ,
The committee delated all authority to use grant funds
authorized by the bill for the purpose of direct compensation
to police and other law enforcement personnel other than for
training programs or for the performance of innovative

4
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functions. Deletion of authority to use Federal funds for
local law enforcement personnel compensation underscores
the committee's: concern that responsigiliby for law enforce-
ment not be shifted from State and local government level.
It is anticipated that local goveriiments, as the cost for
research, innovative services, training, and new equipment
developments are shared by the Federal Government in the
programs authorized in the bill will'be able to devote more
of their local resources to the solution of personnel com-
pensation problems. The committee recognizes that adequate
compensation for law enforcement personnel is.one of the
most vexing problems in-the fight against crime,

We wholeheartedly subscribe to thie'House committee’s view. There
is indeed a grave concern that responsibility for law enforcement not
be shifted from the state and local levels. ' ’ o

The ‘Senate Criminal Laws Subcominittee also deleted a similar
provision by an overwhelming vote, bubt subsequently & somewhat
modified salary provisionn was reinstated. In modified form, up to
one-third of each grant could be madé available to piy one-half theé
cost of salary increases for law ethrc‘ément'personne‘l[‘.). ven with this
modification, we must strongly oppose the provision. This is not
because we are indifferent to thée low pay of the nation’s law enforcé-
ment officers. It is bécause we fear that “‘he who pays the piper calls
the tune'’ and that dependence upon the féderal government for sal-
aries could be an easy street to federal domination and control.

In addition, this provision would not have equal application or
provide equal benefits to all law enforcement officials. In fact, most of
the nation’s 400,000 police officers would not be eligible because under

. the committee bill only local jurisdictions or groups of local jurisdic-
tions with poptilations of more than 50,000 would ge eligible to apply
for grant aid. Thus, those smaller jurisdictions, some 80 percent of the
nation’s total with 58 percent of the population, would not be eligible
for grant assistance. Who is to say that the officers of City A which
meets the population standard could receive federal salary supple-
ments whereas the officers of City B, perhaps:an adjoining community
whose popiilation requiremernts do not meet the test, could not qualify.

The unfairness of the Administration proposal becomes crystal
clear when it is considered that not all large cities and.policemen will
be beneficiaries of federal law enforcement grants. This is'so because
there is simply not ‘enough federal'money to go around. Thus, City C
which perhaps got’its application in early ‘or whose political leadership
was in favor with the Department of Justice received a:grant and salary
support, while City D with the same needs, the same crime problemns
and same low pay scales was left out becaise its application was tardy
or not in complance with contemporary federal notions on what a
gocf;d.a ‘?pplication should contain. BVhatv could be more manifestly
unfair ' ' :

Finally, it should be noted that once salary support]is granted, it
would be difficult if not impossible for the federal government to
abandon its assistance, thus l%aving a permanent dependence on the

federal treasury. 1 .
'ITLE

The spectre of American society—the greatest in the history of ‘the
world—plunging into chaos as the national fabric unravels into law-
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PUBLIC LAW 96-157-—DEC. 27, 1979 93 STAT. 1167
Public Law 96-157
36th Congress
An Act
To restructure the Federal Law Enforcement Assistance Administration, to assist _ Dec. 27,1979
State and local governmenta in improving the quality of their justice systems, and [S. 241}
for other purposes.

Be it enacted by the Senate and House o R%)msengatim of the _
United States of America in Congress assembled, That this Act may be Justice System

cited as the “Justice System Improvement Act of 1979". g‘éf;‘;vf;g“‘
Sec. 2. Title I of the Omnibus Crime Control and Safe Streets Act of 43 USC 370'1
1968 is amended to read as follows: note.
“TTTLE I—JUSTICE SYSTEM IMPROVEMENT
“TABLE OF CONTENTS

‘"Declaration and purpose.

“PART A—LAw ENFORCEMENT ASSISTANCE ADMINIRTRATION

“Sec. 101. Establishment of Law Enforcement Assistance Administration.
‘Sec. 102. Duties and functions of Administrator.
“'Sec. 103. Office of Community Anti-Crime Programs.

“Parer B—NartonaL INSTITUTE OF JUSTICR

‘Sec. 201. National Institute of Justice.

“Sec. 202. Establishment, duties, and functions.

"Sec. 203. Authority for 100 per centum grants.

“Sec. 204. National Institute of Justice Advisory Board.

“Parr C—BURRAU OF JUSTICE STATISTICS

“Sec. 301. Bureau of Justice Statistics.

“Sec. 302. Establishment, duties, and functions.

“Sec. 303. Authority for 100 per centum grants.

“Sec. 304. Bureau of Justice Statistica Advisory Board.
“Sec. 305. Use of data.

'ParT D—FoRMULA GRANTS

“Sec. 401, iption of program.
“Sec. 402. Eligibility.

“Sec. 403. Applications.

“Sec. 404. Review of applications.

“Sec. 405. Allocation and distribution of funds.

“Part E—NATIONAL PrIORITY GRANTS

“Sec. 501. Purpose.

“Sec. 502. Percentage of appropriation for national priority grant program.
“Sec. 503. Procedure for designating national priority programa.

“Sec. 504. Application requirementa.

“Sec. 505. Criteria for award.

“ParT F—DiscRETIONARY GRANTS

“Sec. 601. Purpose.
“Sec. 602. Percentage of appropriation for discretionary grant program.
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“(f) To be eligible for funds under this part all eligible jurisdictions Funds,
shall assure the participation of citizens, and neighborhood and eligibility.
community organizations, in the application process. No grant may
be made pursuant to this part unless the eligible jurisdiction has
provided satisfactory assurances to the Administration that the
applicant has—

“(1) provided citizens and neighborhood and community orga-
nizations with adequate information concerning the amounts of
funds available for proposed programs or projects under this
title, the range of activities that may be undertaken, and other
imPortant prﬁmm requirements; .
“(2) provided citizens and neighborhood and community orga-
nizations an opportunity to consider and comment on priorities
set forth in the application or amendments;
“(3) provided ?or full and adequate participation of units of
local government in the performance of the analysis and the
establishment of priorities required b{ subsection (bX1XA);, and
“(4) provided an opportunity for all affected criminal justice
agencies to consider and comment on the proposed programs to
be set forth in the application or amendments.
The Administrator, in cooperation with the Office of Community Application
Anti-Crime Programs, may establish such rules, regulations, and Process, rules.
procedures as are necessary to assure that citizens and neighborhood
and community organizations will be assured an opportunity to
participate in the application process.

“ APPLICATIONS

“Sec. 403. (a) No grant may be made by the Administration to a 42 USC 3743.
State, or by a State to an eligible recipient pursuant to part D, unless
the application sets forth criminal justice programs covering a three-
year period which meet the objectives of section 401 of this title. This
application must be amended annually if new programs are to be
added to the application or if the programs contained in the original
application are not implemented. The application must include— Contents.

“(1) an analysis of the crime problems and criminal justice
needs within the relevant jurisdiction and a description of the
services to be provided and performance goals and priorities,
including a specific statement of how the programs are expected
to advance the objectives of section 401 of this title and meet the
identified crime problems and criminal justice needs of the
jurisdiction;

“(2) an indication of how the relate to other similar
State or local programs directed at the same or similar problems;

“(3) an assurance that following the first fiscal year covered by
an application and each fiscal year thereafter, the applicant
shall submit to the Administration, where the applicant is a
State, and to the council where the applicant is a State agency,
the judicial ooordinating committees, a nongovernmental
grantee, or a unit or combination of units of local government—

“(A) a performance report concerning the activities car-
ried out pursuant to this title; and

*(B) an assessment by the applicant of the impact of those
activities on the objectives of this title and the needs and
objectives identified in the applicant’s statement;

“(4) a certification that Federal funds made available under
thia title will not be used to supplant State or local funds, but will
be used to increase the amounts of such funds that would, in the

11
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absence of Federal funds, be made available for criminal justice
activities;

“(5) an assurance where the applicant is a State or unit or
combination of units of local government that there is an
adequate share of funds for courts and for corrections, police,
prosecution, and defense programs;

“(6) a provision for fund accounting, auditing, monitoring, and
such evaluation procedures as may be necessary to keep such
records as the Administration shall prescribe to assure fiscal
control, proper management, and efficient disbursement of funds
received under this title;

“(7) a provision for the maintenance of such data and informa-
tion and for the submisgion of such reports in such form, at such
times, and containing such data and information as the Adminis-
ti?;ionl may reasonably require to administer other provisions of
this title;

“(8) a certification that its programs meet all the requirements
of this section, that all the information contained in the applica-
tion is correct, that there has been apEropriate coordination with
affected agencies, and that the applicent will comply with all
provisions of this title and all other applicable Federal I‘;ws. Such
certification shall be made in a form acceptable to the Adminis-
tration and shall be executed by the chief executive officer or
other officer of the applicant quafified under regulations promul-
gated by the Administration; and

*{9) satisfactory assurances that equipment, whose purchase
was previously made in connection with a grogram or project in
such State assisted under this title and whose cost in the
aggregate was $100,000 or more, has been put into use not later
than one year after the date set at the time of purchase for the
commencement of such use and has continued in use during its
useful life.

“(b) Applications from judicial coordinating committees, State
agencies, and other nongovernmental grantees do not have to include
the crime analysis required by subsection (a)X1) but may rely on the
crime analysis prepared by the council.

“REVIEW OF APPLICATIONS

Financial “Sec. 404. (3) The Administration shall provide financial assistance
2;”6%‘6‘%‘,? 4 to each State applicant under this part to carry out the programs or
: projects submitted by such applicant upon determining that—

“(1) the application or amendment thereof is consistent with
the requirements of this title;

‘(2) the application or amendment thereof was made public
prior to submission to the Administration and an opportunity to
comment thereon was grovided to citizens and neighborhood and
community groups; an

“(8) prior to the approval of the application or amendment
thereot the Administration has made an affirmative finding in
writing that the program or Froject is likely to contribute
fgf;ctit\iely to the achievement of the objectives of section 401 of

is title.

Each a(.gglication or amendment made and submitted for approval to
the Administration pursuant to section 403 of this title shall be
deemed approved, in whole or in part, by the Administration within
ninety days after first received unless the Administration informs
the applicant of specific reasons for disapproval.
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But Congress also hears another voice from the public, and most:
of them say cut our taxes, cut our expenditures, let us get sensible
about this thing so that we will have a little to live on and save a.
little for our children to go to school and retirement and so on.
So Congress is listening, but they are listening to different parts,
perhaps, of the people’s cry.

Mr. Reep. We are well familiar with this, Mr. Chairman.

I think you will agree with me that the criminal justice system
and especially the prisons and jails, constitute a stronghold for our
society. Now, there are those who would breach that stronghold..
There are those who for their own reasons would eliminate prisons,
would denigrate the activities that go on in jails and prisons. T
propose to you, Mr. Chairman, that if this stronghold is breached,.
we will no longer have a society. And whatever the cost is, within
reason, we must some way or other provide the reasonable resources.
for sustaining that stronghold in conformity with our constitutional
and our good American expectations.

Senator Hrusra. Well, it is associations like your which could do
much to stir public thought and also, hopefully, some action along-
these lines that you have described so well.

Mr. Reep, We are trying, sir.

Senator Hrusxa. So give the greetings of the subcommittee to
your associates in that association. Tell them to be of good cheer..
We are going to do the best we can.

Mr. Reep. Thank you, sir.

Senator Hruska., And thanks for your help.

Our final witness for the day is Richard W, Velde who is Admin~
istrator of the Law Enforcement Assistance Administration.

Mr. Velde, some time ago you appeared here and gave us the
opening scenario of these hearings. Since then we have had many
witnesses and many points of view expressed in this forum. I know-
vou have followed those hearings and the testimony very carefully
and methodically, and the size and the scope of your 26-page state-
ment indicates as much.

I know it would be helpful—the statement is long, and vet, in
having read it last night and early this morning I suggest it would
be a good reference work to those who have any specific ideas or
criticisms to voice; because for every action there is a reaction,.
and we know that. We had some in the last 2 minutes.

We have had a subject that is dear to your heart—namely, the
idea that there are so many guidelines that they are oppressive
and frustrating and burdensome, and they never cease to come. I
know you will in due time address yourself to that.

We welcome you here once again, and we will print in the record
this statement that you have submitted in its entirety.

You may now proceed in your own fashion, to highlight it or-
skip-read 1it, as you choose.

[The material referred to follows:]

ADDITIONAL STATEMENT OF RICHARD W. VELDE, ADMINISTRATOR, LAW EXNFORCE--
MENT ASSISTANCE ADMINISTRATION, CONCERNING LEGISLATION WHICH WoOULD
AMEND THE OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 1968

Mr. Chairman, I appreciate your invitation to again appear before.tpe-
Subcommittee on Criminal Laws and Procedures in my capacity as Adminis--
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Section 301(d) provides that not more than one-third of any Part C grant
awarded to a state may be expended for compensation of police and other
regular law enforcement and criminal justice personnel. The one-third salary
Pprovision was included in the Safe Streets Act because the Congress was con-
cerned that responsibility for law enforcement not be shifted from state and
local governments to the Federal Government. In addition, federal funds
might supplant state and local efforts, instead of supplementing them.

In a few instances, remarks have been directed to the Subcommittee to the
effect that there is excessive “red tape” involved in the administration of
the LEAA grant program. While in some cases, regrettable and unforeseen
difficulties have arisen and caused delay to certain applicants, I believe the
Subcommittee will find that overall the program has been administered ef-
fectively and efficiently.

Prior testimony before the Subcommittee made reference to 1,200 pages of
guidelines issued by LEAA to implement a 23 page Act. Such statements
can be very misleading. LEAA has implemented the statute in a manner con-
sistent with the intent of Congress in establishing the block grant program.
Much of the material contained in guideline manuals is informational. In-
cluded are such items as reprints of the statute, OMB circulars, standard
application forms, reporting forms, fund allocation tables, and address lists.
All this material is provided for the convenience of the user, not to impose
.additional burdens on applicants, as one might be led to believe.

An example of the manuals issued by LEAA is the most recent edition of
the “Guide for Discretionary Grant Programs.” This manual, which is LEAA’s
largest program guideline document, has 224 pages of requirements and
specifications. However, the specifications are for numerous different cate-
gories of programs. Any particular applicant would need only refer to the
two or three pages under which funds were being sought, and a few pages
of general requirements. In addition to the guideline requirements, the manual
contdins 15 informational appendices.

It should be noted that some of the information provided in LEAA guide-
line manuals relate not to requirements arising out of LEAA’s legislation, but
to other federal statutes which have been passed to deal with crucial issues
0f national concern. Examples of such statutes which may be considered by
some critics to be LEAA “red tape,” but over which we have no control, are
the National Environmental Policy Act, the Clean Air Act, the Federal Water
Pollution Control Act, the National Historic Preservation Act, the Uniform
Relocation Assistance and Real Property Acquisition Act, and the Safe Drink-
ing Water Act. Thus, it is unfair to single out LEAA as the cause for many
requirements being imposed on those seeking assistance.

As you know, Mr, Chairman, provisions have been added to LEAA’s enabling
legislation which help assure swift action. By law, LEAA must approve or
disapprove state comprehensive plans within ninety days of submission. State
planning agencies must act on subgrant applications within ninety days of
‘their receipt. LEAA has adopted a similar ninety day rule for consideration
of any discretionary grant applications. I might add, Mr. Chairman, that there
have been well over 100,000 grants made during the course of the LEAA
program, with the number of applicants far exceeding that figure.

With regard to the application forms themselves, LEAA uses the standard
forms for federal grant programs, prescribed by the Office of Management
and Budget, in its discretionary grant program. This assures uniformity for
4all such applicants.

To clarify provisions of LEAA’s enabling legislation and provide guidance
on application, award, and grant administration procedures, a number of
guideline manuals have been issued. Program manuals give information on
programs and projects for which funds are available and guidance to
prospective grantees about the steps to be taken in making application for
funds. The manuals also give guidance to grantees on their responsibilities of
applicable federal laws and regulations. Additionally specified are monitoring
and evaluation policies and procedures.

Guideline manuals have also been issued to provide direction regarding
specific issues concerning which grantees often require assistance. Examples
are our audit guide, financial guide, and equal opportunity guidelines, Without
the detailed information provided in these manuals by LEAA, many problems
could arise for grantees which could only otherwise be resolved on a case-by-
case basis, a very time consuming proposition.
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Finally in this regard, Mr. Chairman, it should be pointed out that the
LEAA program is essentially one administered by the states and by local
governments. These jurisidictions all may have requirements which affect
the management of the program, perhaps causing delay to applicants for
funds. If inefficient management techniques are the cause of problems, LEAA
may be able to provide the technical assistance necessary to upgrade capa-
bilities and initiate effective techniques. In fact, we have taken such action
in several instances. However, it would be inappropriate for LEAA to other-
wise dictate to these jurisdictions the nature of their administrative pro-
cedures.

Representatives of state court systems appearing before the Subcommittee
have taken issue with LEAA’s estimate of the percentage of funds which goes
for court programs. You will recall, Mr. Chairman, that we have indicated
that courts projects receive in the neighborhood of 16 percent of LEAA pro-
gram funds. Others, however, have voiced the opinion that the actual courts
funding level is 6 or 7 percent, and have been critical of the fact that LEAA
includes in the total such items as defense and prosecution projects.

It is extremely difficult to credit LEAA funds to exclusive program cate-
gories such as police, courts, or corrections. This is particularly true since as
much as 40 percent of LEAA grants benefit multiple components of the crim-
inal justice system. Criminal justice training academies receiving LEAA
‘support are one example of this multi-component thrust. One week, courses
may be given to prosecutors, one week to police officers, one week to pro-
‘bationary officers, and another week to judicial representatives.

Another example is the funding provided to support criminal history infor-
mation systems. Such systems are used by nearly all elements of the criminal
justice system, including police, the courts, and correctional agencies. There
is no accurate way to assign a specific amount of these dollars to particular
program categories.

Another difficulty in this regard is one of definition. There is a bona fide
difference of opinion as to what actually is a court program. Certain projects
to assist prosecution, defense, and probation functions have been characterized
by LEAA as courts projects. Advocates of increased funding for the courts
feel, however, that only those projects which directly benefit court operations
be included in the definition, with other efforts being listed separately, per-
haps as a new category.

LEAA is now attempting to resolve these differences and provide a discrete
apportionment of all funding for courts projects under definitions acceptable
to all interested parties. A special task force of judicial leaders and tech-
nicians has been commissioned to develop acceptable working definitions for
categorizing projects, apply these definitions to LEAA project expenditure
data, and determine the percentage of LEAA funds devoted to courts projects.

The last issues I would like to address are criticisms of the LEAA program
which trouble me deeply. I am troubled not only because the criticisms are
felt to be inappropriate and unwarranted, but because of the manner in which
they were presented to the Subcommittee. Certain of the comments supporting
the criticisms were misleading and incomplete, while other statements would
clearly be shown not supported by the facts if careful investigation were under-
taken. It is my hope that the Subcommittee, for the reasons I will discuss, will
not be misled in its deliberations with respect to the LIZAA program as a re-
sult of this testimony.

One issue which was raised in the testimony concerned certain aspects of
T.EAA’s civil rights compliance effort. Because the organization which the wit-
ness represents is, and was at the time of the prior testimony, engaged in
litigation with LEAA on these very matters. it would be highly inappropriate
for me to discuss the substance of those particular remarks in this forum.
T.EAA is now preparing its response to the allegations involved in the litiga-
tion and will be most happy to provide the Subcommittee with a copy when
formally submitted to the court. Needless to say, LEAA helieves it is very
effectively enforcing its civil rights responsibility, and it is felt that the results
of litigation will clearly establish this fact.

T,EAA’s role in the development of information systems and the impact of
guch systems upon individual privacy was also called into question by this
same witness. For the full information of the Subcommittee. I would like to
priefly describe LEAA’s involvement in the area of criminal justice informa-
tion systems.
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OFFICE OF MANAGEMENT AND
: . BUDGET B

[Circular No A. 102 Revised]

UNIFORM ADMINISTRATIVE REQUIRE-
MENTS FOR GRANTS-IN-AID TO STATE
AND LOCAL GOVERNMENTS

AvuGusT 24, 1977.
1. Purpose. This Circular promulgates
standards for establishing consistency
and uniformity among Federal agencies
in the gdministration of grants to State,
local, and federally recognized Indian

tribal governments. Also included in the”

Circular are standards to insure the con-
sistent implementation of sections 202,
203, and 204 of the Integrovemental Co-~
operation Act of 1968 182 Stat. 1101°.

2. Supersession. The President by Ex-
ecutive Order 11717 transferred the func-
tions covered by OMB Circular No. A-102
dated October 19, 1971, from the Office
of Management and Budget to the Gen-
eral Services Administration. OMB Cir-
cular No. A-102 was revised and issued as
Federal Management Circular 74-7 dated
September 13. 1974. On December 31,
1975. the President superseded this order
- by Exe *utive Order 11893 and transferred
the functions covered by this Circular
back to the Office of Management and
Budget. FMC 747 is revised and reissued
under its original designation of OMB
_ Circular No. A~-102.

3. Summary of significant changes.
The revised Circular contains changes
that bring it into general agreement with
the more recent Circular A-110 which
covers grants to universities, hospitals,
and nonprofit organizations.

The more significant-changes-include:

ta' An amendment to the basic Cir-
cular to make.it clear that the provisions
of the attachments shall be applied to
subgrantees except where they are spe-
cifically excluded. .

tb) A provision that Federal agencies
may accept the bonding policies and re-~
quirements of the grantee for construc-
tion contracts over $100,000 provided
that the Government’s interest is ade-
quately protected.

tc) A revision to the criterion for the
valuation of donated real and personal
property to provide that the value of
such property shall be based on fair
market value. The original Circular pro-
vided that property should be based on

the cost of the property less depre-ia-.

1tion or fair market value, whichever was
€ss.

«d» A provision that grantee audits
should be made in accordance with gen-
erally accepted auditing standards,
including Standards ~ for Audit of
Governmental Organizations, Programs,
Activities and Punctions, published by
the General Accounting Office.

1e) A provision to require Federal
agencies to pay within 30 days after the
receipt of billing when the reimburse-
ment method is used.

tfy A revision to the criterion for is-
suance of a letter of credit from $250,000
to $120,000.

1g) Deletion of the requirements for

grantees to obtain prior approvals for

budget revisions to grants under $100,-
000.

thy Provision that title to real prop-
erty funded partly or wholly by the Fed-
eral- Government shall vest in the recip-
ient.

i* A revision to the criteria governing
when a grantee may keep nonexpendable
property without reimbursement to the
Federal Government when it is no longer
needed for any Federal program.

4 Background The standards in-
cluded in the attachmeénts to this Cir-
cular replace the multitude of varying
and oftentimes conflicting requirements
in the same subject matter which have
been burdensome to the State and local
governments. Inherent in this stand-
ardization process is the concept of plac-
ing greater reliance on State and local
governments. In addition, the Intergov-
ernmental Cooperation Act of 1968 was
passed, in part, for the purposes of: (a)
Achieving the fullest cooperation and
coordination of activities among levels of
government: tb» improving the admin-
istration of grants-in-aid to the States:
and tc) establishing coordinated inter-
governmental policy and administration
of Federal assistance program. This Act
provided certain basic policies pertaining
to administrative requirements to be im-
posed upon the States as a condition to
receiving Federal grants. The imple-
menting instructions of these policies
were initially issued in Circular A-96.
These instructions are modified herein in
the interest of achieving further con-
sistency in implementing that Act.

5 Applicable provisions of the Inter-
governmental Cooperation Act of 1968.
Federal agencies shall continue to fol-
i’o?‘ the provisions of the Act, quoted

elow:

DEePOSIT OF GRANTS-IN-AID

Sec 202 No grant-in-ald to a ‘State shall
be required by Federal law or administra-
tive regulation: to be depoesited in a separate
bank account apart from other funds admin-

‘ istered by the State All Federal grant-in-

aid funds made available to the States shall
be properly accounted for as Federal funds
in the accounts of the State In each case
the State agency concerned shall render reg-
ular authenticated reports to the appropri-
ate Federal agency covering the status and
the application of the funds, the liabilities
and obligations on hand, and such other
facts as may be required by sald Federal
agency The head of the Federal agency and
the Comptroller General of the United States
or any of their duly authorized represent-
atives shall have access for the purpose of
audit and examination to any. books, docu-
ments, papers. and records that are perti-
nent to the grant-in-aid receilved by the
States. :

SCHEDULING OF FEDERAL 'TRANSFERS TO THE
STATES

Sec 203 Heads of Federal departments and
agencies responsible for administering grant-
in-aid programs shall schedule the transfer
of grant-in-aid funds consistent with pro-
gram purposes and applicable Treasury reg-
ulations, so as to minimize the time elapsing
between the transfer of such funds from
the United States Treasury and the disburse~
ment thereof by & State, whether such dis-
bursement occurs prior to or subsequent to
such transfer of funds, or subsequent to such

transfer of funds (Sic: States shall not bo
held accountable for interest earned on
grant-in-aid funds. pending their disburse«
ment for program puxposes

ELIGIBLE STATE ACGENCY

Sec 204 Notwithstanding any other Fed-
eral law which provides that a single State
agency or multimember board or commission
must be established or designated to admine
ister or supervise the administration of any
grant-in-aid program, the head of any Fod-
eral department or agency administoring
such program may upon request of the Clove
ernor or other appropriate executive or logs
islative authority of the State responsible
for determining or revising the organiza-
tional structure of State government, walvo
the single’ State agency or multimember
board or commission provislon upon ade-
quate showing that such provision provents
the establishment of the most effective and

.efficient organizational arrangements within

the State government and approve other
State administrative structure or arrango-
ments Provided, That the head of tho Fed-
eral department or agency determines that
the objectives of the Federal statute author«
izing the grant-in-ald program will not be
endangered by the use of such other State
structure or arrangements

Some of the above provisions require
implementing instructions and they are
provided in several of the attachments
to this Circular which deal with the spe-
cific subject matter

6 Applicability and scope. The stand-
ards promulgated by this Circular apply
to all Federal agencies responsible for
administering programs that involve
grants to State and local governments
and federally recognized Indian tribal
governments However. agencies are en-
couraged to apply the standards to loan
and loan guarantee programs to the ex-
tent practicable If the enabling legisla~
tion for a specific grant program pro-
scribes policies or requirements that dif-
fer from the standards provided herein,
the provisions of the enabling legislation
shall govern. Except where they are spe-
cifically excluded, the provisions of the
attachments of this Circular shall be ap-
plied to subgrantees performing sub-
stantive work under grants that are
passed through or awarded by the pri«
mary grentee if such subgrantees ere
States, local governments or federally
recognized Indian tribal governments as
defined in paragraph 7

T Definitions For the purposes of this
Circular:

tg) The term “grant” or “grant-in-
aid” means money. or property in lett
of money. paid or furnished by the Fed-
eral Government to a State, local, or
federally recognized Indian tribal gov
ernment under programs that provide
financial assistance through grant or
contractual arrangements. The term does
not include technical assistance pro-
erams which provide services instead of
money or other assistance in the form
of general revenue sharing, loans, loan
guarantees, insurance, or contracts

. which are entered into and administered

under procurement laws and regulo-
tions.

1b)» The term “State” means any of
the several States of the United States,
the District of Columbia, the Common-

" wealth of Puerto Rico, any territory or-
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Attachment M |

~

PART V

ASSURANCES

The Applicant hereby assures and certifies that he will comply with the regulations, policies, guidelines and re—
quirements, including OMB Circulars No. A—95, A—102 and FMC 744, as they relate to the application, accept—~
ance and use of Federal funds for this federally—assisted project. Also the Applicant assures and certifies to

the grant that:

-

1. It possesses legal authority to apply for the grant; that a

resolution, motion or similar action has been duly
adopted or passed as an official act of the applicant’s
governing body, authorizing the filing of the application,
including all understandings and assurances contained
therein, and directing and authorizing the person identi-
fied as the official representative of the applicant to act
in connection with the application apd to provide such
additional information as may be required.

2. 1t will comply with Title VI of the Civil Rights Act of

1964 (P.L. 88-352) and in accordance with Title VI of

* that Act, no person in the United States shall, on the
ground of race, color, or national-origin, be excluded
from participation in, be denied the benefits of, or be
otherwise subjected to discriminatior under any pro-
gram or activity for which the applicant receives Federal
financial assistance and will immediately take any mea-
sures necessary to effectuate this agreement.

3. It will comply with Title VI of the Civil Rights Act of
1964 (42 USC 2000d) prohibiting employment discrimi-
nation where (1) the primary purpose of a grant is to
provide employment or {2) discriminatory employment
practices will resuit in unequal treatment of persons who
are or should be benefiting from the grant-aided activity.

4. It will comply with requirements of the provisions

of the Uniform Relocation Assistance and Real Property

Acquisitions Act of 1970 {P.L. 91-646) which provides

for fair and equitable treatment of persons displaced as a

result of Federal and federally assisted programs.

It will comply with the provisions of the Hatch Act

which limit the political activity of employees.

6. It will comply with the minimum wage and maximum

hours provisions of the Federal Fair Labor Standards

Act, as they apply to hospital and educational institu-

tion employees of State and local governments.

It will_establish safeguards to prohibit employees from

using their positions for a purpose that is or gives the

appearance of being motivated by a desire for private
gain for themselves or others, particularly those with
whom they have family, business, or other ties.

8. It will give the sponsoring agency or the Comptrollor
General through any authorized representative the
access to and the right to examine all records, books,
papers, or documents related to the grant.

9. 1t will comply with all requirements imposed by the
Federal sponsoring agency concerning special

~ requirements of law, program requirements, and other
administrative requirements.

10, It will insure that the facilities under its ownership, lease or
" supervision which shall be utilized in the accomplishment of the
project are not listed on the Environmental Protection Agency's
(EPA) list of Violating Facilities and that it will notify ‘the
Federal grantor agency of the receipt of any communication from
the Director of the EPA 0Office of Federal Activities indicating
that a facility to be used in the project is under consideration

for listing by the EPA.

11.It will comply with the flood insurance purchase requirements of
Section 102 (a) of the Flood Disaster Protection Act of 1973, Public

Law 93~234, 87 Stat. 975, dpproved December 31, 1976.

Section

102 (a) tequires, on and after March 2, 1975, the purchase of flood
insurance in communities where such insurance 1is available as a
condition for the receipt of any Federal financial assistance for
construction  or acquisition purposes for use in any area that has
been identified by the Secretary of the Department of Housing and
Urban Development as an area having special floocd hazards.

Exhibit M-3. Application for Federal Assistance (Nonconstiuction

Programs)
(Page 12-of 13)
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‘ Attachment M
PART V (Continued)

The ‘phrase "Federal financial "assistance" includes any form
of loan, grant, guaranty, insurance payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of

___ direct or indirect Federal assistance.

12. , It will assist the Federal grantor agency in its compliance
with Section 106 of the National.Historic Preservation Act
of 1966 as amended (16 U.S.C. 470), Executive Order 11593,
and the Archeological and Historic Preservation Act of
1966 (16 U.S.C. 469%9a-1l et seq.) by (a) consulting with the
State Historic Preservation Officer on the conduct of
investigations, as necessary, to identify properties listed
in or eligible for inclusion in the National Register of
Historic Places that are subject to adverse effects (see 36 CFR
Part 800.8) by the activity, and notifying the Federal
grantor agency of the existence of any such properties, and -
by (b) complying with all requirements e€stablished by the
Federal grantor agency to avoid or mitigate adverse effects
upon such properties. .

(Page .13 of 13)

Exhibit M~-3. Application for Federal Assistance (Nonconstruction
° T Programs) ‘

23
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Mr. Conyers. Having said that, we now recognize and welcome
Associate Deputy Attorney General Walter M. Fiederowicz; Assistant
Attorney General, Ms, Patricia M. Wald ; General Counsel for LEAA .
Thomas Madden; the Acting Director of the National Institute of
Law Enforcement, Blair Ewing; Mr. James Gregg, Acting Adminis-
trator of LEAA, and Paul Nejelski, also a member of the task force
study group.

e welcome you all, ladies and gentlemen. We know that the Dep-
uty Attorney General has sent a prepared statement, and we would
welcome you to proceed with it in your own way.

TESTIMONY OF WALTER M. FIEDEROWICZ, ASSOCIATE DEPUTY
ATTORNEY GENERAL, ACCOMPANIED BY PATRICIA M. WALD,
ASSISTANT ATTORNEY GENERAL FOR THE OFFICE OF LEGISLA-
TIVE AFFAIRS; BLAIR G. EWING, ACTING DIRECTOR OF THE
NATIONAL INSTITUTE OF LAW ENFORCEMENT; PAUL A. NEJEL-
SKI, OFFICE OF IMPROVEMENTS IN THE ADMINISTRATION OF
JUSTICE; THOMAS J. MADDEN, GENERAL COUNSEL, LAW
ENFORCEMENT ASSISTANCE ADMINISTRATION; AND JAMES M. H.
GREGG, ACTING DIRECTOR OF THE LAW ENFORCEMENT ASSIST-
ANCE ADMINISTRATION - :

Mr. Freperowicz. Although the Deputy Attorney General cannot
be here today, I would like his statement introduced in the record.

I also have a prepared statement, fairly lengthy, of which I would
like to read excerpts and have the full statement introduced in the
record, with your permission.

Mr. Convers. All of the prepared statements will be incorporated
into the record.

] l[lThe] prepared statements of Messrs. Fiederowicz and Flaherty
ollow:

STATEMENT OF PETER F. FLAHERTY, DEPUTY ATTORNEY GENERAL, DEPARTMENT OF
JUBTICE

The hearings which your Committee has scheduled to discuss the Department
of Justice Study Group “Report to the Attorney General” come at a most op-
portune time because the Department is currently evaluating the recommenda-
tions contained in the Report for restructuring the Law Enforcement Assistance
Administration.

Attorney General Bell and I have assigned a high priority to the improvement
of the effectiveness and responsiveness of the Department of Justice's program
of assistance to state and local governments for crime control and criminal

" Justice system improvement. Among our initiatives in this area was the creation
of the Study Group and our charge to the Group that it present for our considera-
tion recommendations for change in the program.

On June 23, 1977, the Study Group submitted its Report to Attorney General
Bell and me. On June 30, 1977, the Attorney General publicly released the Report
and asked for specific comments on the Report for a period of sixty days be-
ginning on July 1, 1977. .

In response to the Attorney General’s request for public comment, the Attorney
General and I have received & number of letters and reports which cogently dis-
cuss the LBAA program and its future. I fiad this response heartening. As the
Attorney General noted in releasing the report: “Crime is a problem which
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touches every one of us. A Federal role in this area must be shaped with the
greatest posstble participation of the American people and their elected leaders.”

At thistime and until the end of the sixty-day comment period, the Attorney
General and I will be studying the “Report to the Attorney General,” as well as
the various documents that we receive in response to the Attorney General’s re-
quest for commentary upon the Report.

I know that the hearings which your Committee has scheduled will enhance
the quality of the discussion of the issues raised in the Study Group's “Report
to the Attorney General” and will assist Attorney General Bell and me to evalu-
ate the Report and the issues which it addresses.

The Attorney General and I look forward to working closely with you to re-
solve those issues,

STATEMENT 0¥ WALTER M. FIEDEROWICZ, OFFICE OF THE ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr. Chairman, I want to take this opportunity on behalf of the Department of
Justice and the members of the Study Group to thank you for this opportunity to
appear before your Committee to discuss its “Report to the Attorney General”
regarding the restructuring of the Law Enforcement Assistance Administration.

The Attorney General has made the improvement of the Law Enforcement
Assistance Administration and its programs one of his top priorities. In April
of this year, he organized the Study Group and asked it to conduct a compre-
hensive review of the present LEAA program and to undertake a basic rethink-
ing of the Department of Justice’s program of assistance to state anad local gov-
ernments in crime control and criminal justice system improvement. On June
23, 1977, the Study Group submitted its Report to the Attorney Ceneral and the
Deputy Attorney General. On June 30th, because of his belief tnat a “Federal
role in this area must be shaped with the greatest possible participation of the
American people and their elected leaders,” Attorney General Bell publicly dis-
tributed the Report and solicited comments concerning the Report.

During the comment period, which extends through the end of August, the
Attorney General and the Deputy Attorney General will be considering the Study
Group's recommendations and the comments they receive from public officials
and the general public. Only after such a process has been completed will the
Attorney General and the Deputy Attorney General adopt a position concerning
the recommendations contained in the “Report to the Attorney General”. Accord-
ingly, I would like to emphasize that the conclusions and recommendations of
the Study Group in its “Report to the Attorney General” do not necessarily re-
flect the official views of the Department of Justice on the issues addressed in
the Report. Similarly, I would like to emphasize that at these hearings my col-
leagues and I can speak only on behalf of the Study Group and not on behalf of
the Department of Justice.

Today, I would like to briefly outline the process followed by the Study Group
in examining the LEAA program and to highlight the key findings contained in
the Report. In the session scheduled for Thursday it is my understanding that
;\{'e will be asked to discuss the specific recommendations contained in the

eport.

Serving with me on the Study Group were six individuals who have had a
wide range of experience in and out of government. Patricia M. Wald, Assistant
Attorney General for the Office of Legislative Affairs, has among numerous other
activities, served as a member of the President’s Commission on Crime in the
District of Columbia, as a consultant to the President’s Commission on Law En-
forcement and Administration of Criminal Justice and on the Executive Commit-
tee of the Juvenile Justice Standards Project IJA-ABA.

Ronald L. Gainer currently serves as Deputy Assistant Attormey General for
the Office for Improvements in the Administration of Justice. Prior thereto, Mr.
Gainer served as an attorney in the Criminal Division of the Department of Jus-
tice and as Director of the Department’s Office of Policy and Planning. In these
positions, Mr. Galner has had an opportunity to work on a number of criminal
justice matters on a policy-making level and to review the operations of the
LEAA program for the Department of Justice.

Paul A. Nejelski, Deputy Assistant Attorney General for the Office for Im-
provements in the Administration of Justice, was employed by LEAA in its Na-
tional Institute of Law Enforcement and Criminal Justice in 1969 and 1970. He
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“In summary, then, the lessons of the past nine years of the LEAA program
have been mixed. The comprehensive review undertaken by the Study Group
led to the conclusion that there is the need for a major restructuring of the
Justlce Department’s program of assistance to state and local governments for
crime controi” and criminal justice improvements. This major restructuring
must take place in the context of both the positive as well as the negative lessons
of the past. LEAA was always viewed as an experiment. It {s time now to cap-
italize on the lessons of nine years of experience and design a befter Federal
response to the nation’s crime problem.”

Based upon its review of the LEAA program and its findings, the Study Group
identified certain major issues pertinent to the future of LEAA, and made recom-
mendations to the Attorney Gencral concerning those issues. Mr. Nejelski con-
curred only with recommendations Nos. 1 and 2 of the Report.

As I mentioned at the outset, the Attorney General and the Deputy Attorney
General are reviewing the Report. Over 3,000 copies of the Report have been dis-
tributed for public comment. A listing of the individuals and groups who have
received copies of the Report {8 attached to my testimony. The Study Group will
be reviewing and analyzing responses to the Report, as will the staff of the At-
torney General and the Deputy Attorney General. Your hearings come at a most
opportune time to assist the Department of Justice in its evaluation of LEAA
and its future.

My coleagues and I would be pleased to attempt {u respond to any questions
the Committee may have.

DISTRIBUTION OF THE REPORT TO THE ATITORNEY GENERAL

As of this date, over 3,000 coplies of the report have been distributed among
the following groups:
(a) All members of the U.S. Congress. -
(L) All Governors.
(¢) All State Attorneys General.
(d) All State Chiefs Justice.
(e) The Mayors of the 120 Largest Cities.
(f) All State Planning Agencies under the LEAA Program,
(g) All major national interest groups including:
(1) National Governors Conference;
(2) National Association of Criminal Justice Planning Directors;
(3) National Association of Regional Councils;
(4) National Association of Counties;
(5) National Conference of State Criminal Justice Planning Administra-
tors;
(6) National Conference of State Legislators;
(7) National League of Cities/U.S. Conference of Mayors;
(8) Advisory Cominission on Intergovernmental Relations;
(9) International City Management Association;
(10) National Center for State Courts;
(11) American Correctional Association;
(12) Council of State Governments;
(13) American Bar Association;
(14) Natlonal Sheriffs Association;
(15) International Association of Chiefs of Police;
(18) Nattonal Legal Aid and Defender Association;
(17) National Association of Attorneys General;
(18) National District Attorneys Association;
(19) National Urban League;
(20) National Association of Neighborhoods;
(21) National Peoples Action;
(22) National Center for Community Action;
(23) National Council of La Raza ; and
(24) National Congress for Community Economic Development.
{h) All Major Newspapers.
(i) The General Public upon request.

Mr. Fieperowrcz. Thank you.
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the State role should be strengthened. We will hear from the cities
about how the city role should be strengthened. We have tried to de-
velop an imaginative concept of arbitration. We have provided new
flexibility so that if the cities do not get sufficient resources, they can
get more under other formulas.
This legislation has flexibility. I think it makes clear that if we had a
$6 billion authorization for this year, we might do a lot more. But we
do not have that. 4
One of the principles of this administration has been trying to target %y
limited resources through leveraging. We are not going to %e able to
do everything, but we cun make this a responsible program. We can
make the Federal Government’s limited participation with local com- v
munities, States, and counties an important instrument to help meet
one of the great concerns of the citizens of this Nation.
So I look forward to working with the chairman of this subcom-
mittee and the other members. I regret I will not be able to hear the
testimony, but I have reviewed the testimony, Attorney General Bell
and Governor Hunt. I was prepared to develop some of these points
gvibll; you. I think the testimony will be excellent and I will try to get
ack. .
I give you the assurance that I have read your testimony in detail
prior to the hearing, I will look forward to working with you.
Thank you, Mr. Chairman.
Senator BiprN. Without objection, Senator Kennedy, your state-
ment shall become a part of this hearing record at this point.
[Material follows:] )

STATEMENT OF SENATOR EpWARD M, KENNEDY AT OPEN HEARINGS ON THE
REAUTHORIZATION OF THE LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

Today, the Subcommittee on Criminal Laws and Procedures begins a compre-
hensive series of hearings on the future of the Federal Law Enforcement Assist-
ance” Administration. These hearings are almed at analyzing the structure,
method, goals and future nf the current LEAA program, which is subject to re-
authorization next year. In a broader sense, these hearings provide us with an
opportunity to examine the federal government’s role in alding local crime-
fighting efforts.

The development of just, workable proposals for combating crime is an urgent
concern of all of us. It is an intolerable situation in this Nation when our own
citizens cannot walk down the streets without facing the dangers of robbery,
mugging and other street crimes. Although there are no hidden panaceas for
eliminating erime from our soclety, it is clear that certaln measures can and must
be taken to make our streets safe and our citizens secure. I am convinced that the
federal government does have a limited, but very important role to play in this
area. .LEAA Is both the symbol and the reality of the federal government’s modest
commitment to assist localities in this continuing struggle. We need LEAA.

The major legislative vehicle for reorganizing and restructuring the LEAA
program 1s 8. 3270, the “Justice System Improvement Act of 1978,” which I in-
troduced, with strong administration and bipartisan support last month. This
bill is designed to make the LEAA program more efficient and effective. It has
been personally endorsed by both President Carter and Attorney General Bell \‘\*
and should go a long way in eliminating the defects and faults which have plagued
the LEAA program during the past decade.

These current defects are many: poor priorities; excessive redtape; lack of {
clearly delineated federal, state, and local erime-fighting roles; excessive state
control of the program at the expense of the cities and counties; poor internal
I.EAA structural organization; absence of effective research and evaluation com-
ponents: lack of clearly understandable purposes and goals; poor targeting of
block grant funds and the fatlure of comprehensive planning.
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But beyond these specific defects, there remaln troublesome general questions
concerning LEAA—why does LEAA remain the stepchild of the federal grant
programs? Did LEAA get off on the wrong foot in 1068 with its extensive hard-
ware and antirfot purchases? Is the program still percelved in ideological terms,
as "law and order” orjented?

During the past year I have been engaged in lengthy discussions with the De-
partment of Justice in an effort to make the program more effective, These dis-
cussions have been most cooperative and constructive. But the basic roots of
S. 8270 go all the way back to the early 1970’s, when I first proposed steps to {m-

3 prove the functioning of the program, For too long the Congress has been unable

or unwilling to confront the structural and administrative defects which hinder

LEAA, In 1970, 1978, and, especlally in 1976, various amendments were made to

the program in an effort to improve it; but these amendments, although important

and constructive, were largely band-ald reforms, aimed at particular LEAA weak-
nesses. Major surgery was left for another day.

I continue to question, not the concept of federal assistance to aid localities in
the war on crime, but, rather, the nature and administration of that assistance.
Since 1968 LEAA has authorized expenditures totaling over $6 billion, and yet
many, including myself, question how this money has been spent, I am, of course,
aware that crime is primarily a local problem and that LEAA'’s role is, by neces-
sity, limited. But the issue {s not whether LEAA can cure the nation’s crime prob-
lem—it cannot—but whether I.EAA can be altered and restructured in order to
make a more meaningful contribution, I believe it can,

S. 3270 attempts to provide the type of comprehensive reform which has not
taken place during the last decade. I believe this bill and these hearings will go
a long way in making LLEAA the type of federal agency contemplated by Congress
when it enacted the LEAA program in 1968,

The Justice System Improvement Act is not a palliative; It constitutes a major
break with the existing program. All of the major concepts found in the current
statute—block grant assistance, discretionary funding, the Natfonal Institute of
Justice, criminal justice planning—are substantially restructured and reorga-
nized to meet the constructive criticisms raised during recent years. Thus, the
bill: (1) creates a separate National Institute of Justice and Bureau of Justice
Statisties within the Justice Department—and outslde of I.LEAA—and places both
of them, in addition to LEAA under a new umbrella office—the Office of Justice
Assistance, Research and Statistics; (2) eliminates the annual comprehensive
plan requirement and its attendant red tape; (3) replaces state planning agen-
cles; (4) prohibits the expenditure of LEAA funds for equipment and hardware:
unless such expenditures are a necessary part of a larger innovative program;
(5) gives special emphasis to judicial needs and programs; (6) provides direct
financial assistance to larger citles and countles; (7) provides greater com-
munity and neighborhood involvement in choosing local priorities and (8) creates
new criminal justice formulas to target funds to local areas of greatest'need.

I look forward to the upcoming testimony on 8.-3270 and other LEAA bills, as
we attempt to fashion a final legislative product which will give LEAA an
opportunity—long overdue—to make a more meaningful contribution to the local
war on crime. The provisions of these bills are not etched in stone; I belleve we
can do an even better job. The hearings, beginning today and continuing into next
vear, will give us an extended opportunity to examine the strengths and weak-
nesses of the pending legislation. What is needed during the months ahead is the
valuable Input of those manning the frout lines in the battle against crime—the
police, judges, corrections officers, district attorneys and the defense bar. These
hearings will also afford an opportunity for us to hear from the governors,
mayors, county officlals, erliminal justice planners and all those who have a very
real, dedicated Interest in seeing the LEAA program work. The hearings are

’_ . designed to assure that the American taxpayer will recelve a better return on
-~ his or her Investment in the war on crime than on the $6 billlon spent so far.
We owe it to the public to put this agency in order and to restore the confidence
“. ;)t Xle pe;ople that we are making progress in dealing with the problem of crime

n America.

Senator Bipex. Senator Thurmond ?
Senator Truraonp, Mr. Chairman, today the Criminal Laws Sub-
committee begins its oversight and reauthorization process for the

«<
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OFFICE OF THE ATTORNEY GENERAL,

Washi ...
Hon. WALTER F. MoNDALE, ashington, D.C',, July 10, 1978.

Vice President of the United Stat
The White House, -
Washington, D.C.

DEAR MR. VICE PRESIDENT: Enclosed for your consideration is a iv
proposal e:ntttled‘the “Justice System Improvement Act of 1978" \\'hicgl(;g.fxsrgletri:ig
] In its entirety Title I of the Omnibus Crime Control and Safe Streets Act of
IIHQ&S{SgQ:isOpropgs?l il'etstrcllxc(tiures the Federal Law Enforcement Assistance Ad-
n and 1s intended to assist state and loca ™o 3
the quality of their justice systems. !+ governments In improving

The Justice System Improvement Act provides a four-year authorization for

3 Justice assistance, research and statistics programs. The Act is significantly
different than the current LEAA statute and makes major structural and sub-
stantive changes in the financial assistance. research and statistical programs
now being administered by LEAA.

The Act is designed to correct the major criticisms directed at the LEAA pro-
gram by simplifying the grant process and eliminating needless red tape, by the
targeting of funds, by strengthening the role of local governments in the pro-
gram, by eliminating wasteful use of LEAA funds, by increasing community
participation in the LEAA program, and by improving justice research, demon-
stration, and statistics programs.

More specifically, the bill can be described as follows :

(1) STATE AND LOCAL FINANCIAL ASSISTANCE

The bill replaces the current LEAA block and discretionary grant programs
with a formula grant program, a priority grant program, and a discretionary
grant program. Seventy percent of such funds must be set aside for formula
grants, twenty percent for priority grants and ten percent for discretionary
grants. These grants are to be administered by LEAA and LEAA is to be under
the direct authorlty of the Attorney General. Under the bill, the Administrator
of LEAA has flnal sign-off authority on all grants and contracts and reports
to the head of an Office of Justice Assistance, Research and Statistics established
by the bill.

FORMULA GRANTS

The bill contemplates the submlission to LEAA of a very simple three-year
application which would not contain much of the verbiage that has led to larger
paper submission requirements under current law. The application must be
based on an analysis of the crime problems in the state and must include priori-
ties for addressing these crime problems.

Under the new bill, the state is authorized to prepare those parts of the appli-
cation which relate to state agencies and to cities under 100,000 population and
counties under 250,000 population. The state courts through Judicial Coordinat-
ing Committees are authorized to prepare a single application for state court
activities. Each major city and county is authorized to prepare a single applica-
tion for their own activities, The State would then integrate these applications
Into a single application to be submitted to LEAA.

The state review of the application from major cities and counties under the
bill is limited. Applications can only be reviewed for compliance with Federal
requirements and state law, for duplication of other projects, and for incon-
sistencies with priorities. Any disagreements hetween state and large units
of local government must be resolved through arbitration.

Formula grant funds are to be distributed on the basis of a national formula

’ with a hold harmless provision which assures that no state receives less than a
population share of the funds as under current law. The bill also contains provi-
sions under which some states with particularly severe crime problems receive
additional funds based on a formula that takes into account crime, population, tax

b] effort, and criminal justice expenditures.

Major cities and counties receive a fixed allotment of funds from the state share.
The amount of funds received is determined by a formula based on criminal jus-
tice expenditures.
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An annual performance report must be submitted to LEAA each year by each
state. LEAA must review this performance report and, if based on this perform-
ance report or on LEAA's independent evaluation it is determined that the funds
were not being used effectively, LEAA must either suspend all funds going to a
jurisdietion or suspend only those funds which would be otherwise used for an
ineffective program or project.

The annual state comprehensive plans now being submitted to LEAA average
about 1,000 pages. The single three-year application should not exceed 300400
pages. Over a three-year period total paper subimnission, including amendments and C
annual performance reports, could be cut by 75 percent.

NATIONAL PRIORITY GRANTS

Under the priority grants provisions of the bill, the Office of Justice Assistance,
Research and Statistics is directed, after consultation with the National Institute
of Justice, the Bureau of Justice Statistics, state and local governments, and <
others to establish programs for priority grant funding which have been shown
through research, demonstration or evaluation, to be particularly effective in
improving the criminal justice system and reducing crime.

In order to receive a priority grant, a state or local government must provide
for 50 percent of the cost of the program or project. In providing such a matching
share, a recipient can use the foimula grant, general revenue sharing funds, state
and local appropriations, or any other source of funds available for that juris-
diction.

DISCRETIONARY GRANTS

The bill also authorizes LEAA to award discretionary grants. Under the bill,
these grants are to be used to fund programs for improving the criminal justice
system which might not be otherwise undertaken ur der the formula or priority
grant programs.

(2) NATIONAL INSTITUTE OF JUSTICE

The bill creates a National Institute of Justice within the Justice Department
that replaces two existing units (the National Institute for Law Enforcement and
Criminal Justice and the National Institute of Corrections) and part of a third
unit (Institute of Juvenile Justice Development and Research). The bill author-
izes the National Institute of Justice to undertake basic and applied research in
the areas of civil and criminal justice and to conduct evaluations and sponsor
demonstrations in these areas. To insure the independence and integrity of the
research operation, the bill gives the Director of the National Institute of Justice
sign-off authority for all grants and contracts to be awarded by the National In-
stitute of Justice. To insure administrative responsibility, the Director of the
National Institute of Justice reports to the Director of the Office of Justice
Assistance, Research and Statistles. The bill establishes a National Iasti-
tute of Justice advisory board to be appointed by the Attorney General
and to consist of a broadly based group of the academic and research community,
Justice practitioners, state and local officials, officials of neighborhood and com-
muntly organizations, and citizens. The board would have authority to develop,
in conjunction with the Director, policies and priorities for the National Institute
of Justice.

{8) BUREAU oF JUSTICE STATISTICS

The bill also creates a Bureau of Justice Statistics within the Department of
Justice under the direct authority of the Attorney General. Under the bill, the
Director of the Bureau of Justice Statistics reports to the Director of the Office
of Justice Assistance, Research and Statistics and has final sign-off authority for
all grants and contracts to be awarded by the Bureau of Justice Statistics. The
Bureau of Justice Statistics is authorized to collect, analyze and disseminate (
statistics on criminal and civil justice matters.

The bill establishes a Bureau of Justice Statistics advisory board to be ap-
pointed by the Attorney General and to consist of a broadly based group of re-
searchers, statisticlans, justice practitioners, state and local officials and citizens.
The board would have authority to recommend to the Director policies and prior- {
ittes for the Bureau of Justice Statistics.

Prompt and favorable consideration of the proposed “Justice System Improve-
ment Act of 1978” is recommended. In addition to the bill, there 1Is enclosed a
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section-by-section analysis. The Office of Management and Budget has advised that
there is no objection to the submission of this legislative proposal to the Congress
and that its enactment would be in accord with the program of the President.
Yours sincerely,
GRIFFIN B. BELL, Attorney General.
Enclosure.
SECTION-BY-SECTION ANALYSIS

) Section 2—Title I of the Omnibus Crime Control and Safe Streets Act of 1868,
as amended, is amended in its entirety as follows:

The Declaration and Purpose Clause sets out justice system improvement as
the oversall purpose of the new title. The clause provides that the policy of Con-
gress is (1) to provide financial! and technical assistance with maximum cer-
tainty and minimum delay; (2) to support community antl-crime efforts; (3)

3y to encourage development of basic and applied research in the civil, criminal,
and juvenile justice systems; and (4) encourage the collection and analysis
of statistical information concerning crime and the operation of justice systems.

PART A—LAW ENFORCEMENT ABSBISTANCE ADMIRISTRATION

Section 101—Section 101 of Part A retains within the Department of Justice,
under the direct authority of the Attorney General, a Law Enforcement Assist-
ance Administration. The office is under the direction of an Administrator who
reports to the Director of the Office of Justice Assistance, Research and Statistics
established in Part H.

Section 102—Sectlon 102 sets out the dutles and functions of the Admin-
istrator.

Section 103—Section 103 retains within the Law Enforcement Assistance
Administration the Office of Community Anti-Crime Programs. This office Is au-
thorized to encourage community and citizen participation in crime prevention,
to coordinate its activties with ACTION and other Federal programs designed
to increase citizen participation, and to provide grants and technical assistance
for such purposes.

PART B—NATIONAL INSTITUTE OF JUSTICE

Sections 201 and 203—These sections establish within the Department of Jus-
tice, under the direct authority of the Attorney General, a National Institute of
Justice. The Institute is to be headed by a Director who will report to the Direc-
tor of the Office of Justice Assistance, Research and Statistics.

Section 202 (c)—Section 202(c) sets out the authority of the Institute. This
authority includes: (1) making grants and entering into cooperative agreements
and contracts to conduct research, demonstrations, or special projects; (2) con-
ducting or authorizing multi-year and short term research in civil, eriminal, and
juvenile justice systems; (8) conducting evaluations; (4) providing research
fellowships and internships; (5) serving as a national and international clear-
inghouse; (8) serving in a consulting capacity to Federal, State, and local justice
gystems.

Section 202(d)—Section 202(d) sets out the functions and authority of the
Director of the Institute.

Section 203—Section 203 provides that grants under Part B may be up to
100 per centum of the total cost of each project.

Section 204—Section 204 establishes a 21 member National Institute of Justice
Advisory Board consisting of researchers, criminal justice practitioners, State
and local elected officials, and members of the general public. The Board develops
research policy for the National Institute of Justice.

2 PART C—BUREAU OF JUSBTICE STATISTICS

Sections 801 and 302—Sections 301 and 302 establish within the Department
of Justice, under the direct authority of the Attorney General, a Bureau of
Justice Statistics. The Bureau is to be headed by a Director who will report to
b the Director of the Office of Justice Assistance, Research and Statistlcs.
Section 302 (c)—Section 30Z(c) sets out the authority of the Bureau. This au-
thority includes: (1) making grants and entering into cooperative agreements
and contracts for the purpose of gathering justice statistics; (2) collecting and
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eral department. or. agency engaged in, adminjstering; prograwmsg related. to;law
enforcement and criminal justice shall; to, the maximum extent practicable,
consult with and seek advice from the Attorney General to insure fully coordi-
nated efforts. .

Seo. 404. TheiAttoruey General . may. arrange wlth and reimburee the leads
of other Federal departments and agencies.for. the performance . of‘any .of his
functions under: this Act, and,.as necessary or appropriate; delegate any. of his
powers under this Act with respect to any part thereof; and authorize the redele-
gation of such powers.

SEQ. 405. The Attorney. General {s authorized—

(a) to conduct research and.evaluation. studies with. respact. to- matters
related to this Act; and

(b) to collect; evaluate, publish, and disseminate statistics and other in-
formation on. the condition and. progress of law enforcement and:criminal
Justice in.the several States.

SEc. 408. Payments under this Act may be made in installments, and in-advance
or by way of: reimbursement, as may be determined-by the-Attorney General.

Seo. 407. Whenever the Attorney: General, after reasonable: notice and -oppor-
tunity for hearing. to.a grantee under this Act, finds: that, with respect: to- any
payments made under this:Act, there is a substantial failure-to. comply with—

(a) the provisions of. this Act;

(b) regulations promuilgated by the Attorney: General under- this Act; or

(c) the law enforcement and criminal justice plan submitted:in; accord-
ance with the provisions of this Act; the Attorney General shall notify such
grantee that further.payments shall not be.made (or in.his discretion: that
further payments shall not be made for activities in vi'hich there :is such
fallure), until there is no longer such failure.

8e0. 408 Nothing contained -in. this- Act. shall ‘be:construed to authorize any
department, agency; officer;. or employee of the United States to exercise.any
direction,. sypervision, or controliover any-police force-or. other agency of: any
State or local law enforcement and criminal justice;system.

"Se0. 409, Unless: otherwise:specified: in this- Act, the:Attorney General shall
carry.out.the: programg.provided: for in.this Act during the:fiscal: year ending
June 30, 1088;: and the foun succeeding fiscal years.

Sko. 410, Not more than -15.per-centum:of the;sums appropriated.or allocated
for. asnty tﬂr;cal year.to carry out the purpose. of this: Act shall be used within any
one State. -

Sro. 411, The Attorney Generai, after appronriate consultation with. repre-
sentatives of State and local governments, is authorized to preesribe such regu-
lations as may be necessary.to implement the purpose of this Act, including
regulations which—

(a) provide that a grantee will féom time to time, but not less often than
annually, submit a report’ evaluating accomplishments and cost-eirecttveness
of activities funded under this Act;

(b): provide for fiscal control, sound accounting procedures and periodic
reports to the Attorney General regarding the application of funds pald
under this Act; and

(c) establish criteria to achieve an equitable distribtition among the States
of assistance: uider this Act:

Sec. 412, Oh-or'betdre August 81, 1068; and eaeii year thereafter, the-Attorney
General shall report to the: resident and to the C()ngress on activities pursuant
to the provisions of this Adt daring the preceding fiscal year.

Sec. 418, For theé: purpose of- carrying out'this Act, there'is: hereby authorized
to be appropriated'tlie suri'of $§0,000 000 for the fséil] year ending June 30, 1908;
and: for each- succeceding fiseal’ year: such sums: as, the Oongress may hereafter
appropriate] Fuhds approprlated f0r thie: pnrmse of carrying out thls Act shall
remain - available until expendéd: ,

e . TITLE v—nnmm’méﬂs T

SE0. 601, Agused in thia Act— - TR
(a) “Tiaw; enforcement and: criminal, ljlgetice" means ail aotlvities:pettnlning
to crime: prevention ar the enforcement and administration of the criminal law,

including but not:limited to activities involving police, prosécution’ or detense ot
crimingl’ cages,: conrts, probation,. correctlions and parole;: - -
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course, the Governors often play a vital role in these functions. The
attorneys general of the States have general supervision of all major
criminal prosecutions and the trials. There is a very close supporting
relationship between States and cities. For exam&le, how can it be
said that New York City is free and clear of Sta vernment and
does not have any close ties or relationship in law enforcement. I can-
not follow that reasoning,

Would you have a comment on this? It is not limited to New York,
but, generally, I cannot see any difference between this field and any
other fields.

Attorney General Cragk. I guess that police activities were the first
function of cities if not of government itself. It hfs been a function
we have left to the cities in this country. New York City provides an
illustration. There are 28,000 policemen there. The annual budget of
the New York City Police Department exceeds the budget of the U.S.
Department of Justice by $400 million. As far as I know the State
does not provide any funds for police protection in New York City.
They supply no advice. Only lnst year they established an office in the
State government involving one man and one staff assistant. What
can they contribute to the mighty police department of New York
le{, which has protected the people for generations, :

8 far as the powers of the State attorneys generals are concerned,
the average attorney general of a State exercises no significant crim-
inal powers. Many have no legal authority in' this area. Those that do
have common law powers find it difficult to use them. A rare exception
is the State of California where there is a department of justice but
its functions, too, are limited. It tends to be on the prosecution side
rather than fo-involve police protection. And it exercises no contro
over the local district attorngys in their handling of prosecutions.

Senator HruskA. Your bill emphasizes that we are prosecutors of
caBes, . . . . : e { i

Attorney General Crark, Yes, '~ - 'v B

Senator HruskA. Those claiming to be in the law enforcement part
of L_ustioe make up & very small percentage. - :

ttorney General CLARK. Y¢s, very small. S

‘Senator Hruska, In many of the Middle Western States the Attor-
ney General prosecutes all appeals from trial courts and in many in-
stances participates in the prosecution of cases and trials in State dis-
frict courts, . . .. . \

Attorney General Crark. There would be no need for a Governor
veto there because he would be directly involved, presumably.

. Senator HrusrA. Of course, when we experience breakdown:in a
city police. force:due to either civil-.commotion or massive ¢ivil dis-
obedience, the Governor steps jn,doeshenot? ... . SR
- Attorney Genera] Crark, He lias:to sometimes, unfomm,qbel{. o

. Senator HruskA. In thinking of the' (Jévernor, I wonder if the fear
of -bypassing the State in:a program of: this kind ‘would: nt grip the

ealrt a8 much. a8 other programs which they have discussed soivigors
oua ..:J’,*, IR -4 "H‘?‘n"";' . [T "".‘“‘2 T 5»4‘.‘7. {:'. N

2 gtoi'ney.General CrARrk; My judgmment is that it would not becausé
Eolioevdepartments areold-line agencies with which the Governors have

ad a very minimal experience, connection, and -relationship. ;.- .
, ;S.enator%nusxa. I do not- know: if you have convinced me, I'just
wanted.to ascertain from you.iwhether that had. regeived any thought,

\
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Such questioning is going to be rised on tho Senate floor because there
are many (Rovernors who say you cannot be partners with the Federal
Government.

The Federal Government is dealing out this money and after it be-
comes n substantial amount the municipality is hooked. If municipali-
ties do not substantially comply with the plan, that money can be
withdrawn and they have no alternative. They must. run that depart-
ment the wuf tho Attornoy Gleneral says they must, pursuant to that
plan. Control then slips away from the municipality and goes into the
Attorney General’s Office.

Isthat not about tho size of it

Attorney General Crark, No. Not at all. That would be both a
violation of the mandate nnd spirit of section 408. I think as a practical
matter the Attorney General will not vun the police department bocause
they will not let him and becaunse he does not want to. He would not
even if he could do so. :

And the amount of money contributed by the Federal Government
will bo a small fraction of the total investment and it could hardly
be the controlling part.

Senator Hruska. You can go as high as 60 d;i»ercont of these budgets
for administrative improvement. The expenditure of 60 percent is a
bi Izercenta& : ,

torney (teneral Crark. Sixty percent of the increase above 105
percent the first year, 110 percent the next year, 115 percent——

Senator Hruska, It is only to an improvement component which
this 60 percent applies?

Attorney General Cranx, That jsall,

Sonator Hruska. Will it not in due time be a sizable amount?

Attorney Goneral Crark. It will become n large sum in some cases
in due time, TR

Senator Hruska, Now you rofer to section 408 which states that
nothing contained in this act shall be construed to authorize any de-
partment, agenoy, officer, or employee of the United States to exercise
any direction, supervision, or control over any police force oragency of
any State or local law enforcement and criminal justice system.

hat is a most noble statement made in good faith. Yet the proceding
section says: . o

Whenever the Attorney Genera), after redsonable notice and opportunity for
hearfug to a granteo under thia Act, finds that, with respect to any payments
made under this Act, there {s a substantlal fallure to comply with—

(a) the provisions of this Act—

And (b) and (o).

Considering the vast disoretiona wér invested in'the Attorney
QGeneral in this act and its overwhelming disoretion'in connection
with this program; any aspect of the plan that has been submitted
and approved: must be O] ’d&){v‘ the Attorney General: 'I‘husl it he
fevls it 1s being maladministered and not substantially complied with,
he will aa.{ “Sorry, boys; the show is over. No more money.”!

Would fmt,. constitute control and supervision in your judgmentt
It is well intended and filled with the spirit of wnntrin§ jmproved law
enforcement service and all of ‘its processes, but is it not & pretty
compulsive situationt - o o

~Attorney. Genoral Crark. No. T think it is néce,mm?v to the integrity
of the act that its provisions be complied with and its regulatioris be
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Attorney General Crark. It can apply to any need of a police de-
partment or 4 corrections agency or & court. . .
Senator TrorMonp, You have got a bill here then' in which any
lice depirtment of any city in-this Nation can ask Washington, our

overnment, to help to supply uniforms and clothing to their police-
men; isthat right? . e

Attorney General CLArk, Well, that is a peculiar way of thinking
about it. But they could come out that way. We require, however,
that they have spent 105 percent before they are entitled to anything
from the Federal Government. We would look at the whole budget
together. Why in the world they would take out of all their b’u’d%:t
uniforms and put it in the Federal part? Whether they could get the
funds when they actually sought them for such a limited purpose or
not is another question. Buit these funds would be available for any
need of a police department that met the qualifications.

Senator TrurMoND, Would that include shoés, toot

Attorney General CLark. It could include shoes; yes.

Senator TrHurMonD. Well riow, 'suppose the Federal Government
said to the police departments over the country, sugpos'e'your director
says, “Now, I think the policemen will look handsoiner, better, and
appear more disciplined if they all used blue uniforms and ‘black
shoes, and we are going to withhold funds unless yott buy blue ithi-
forinsand blackshoes.” o '

‘Would your director hiave that authority todo that? - '

Attorney Géneral Crark. Well, I'think we would start looking' for
aneéw diréctor about that time. - o

' Senator Twaurmond. I know, but that' is not the question. I am
visualizing some Attorney Gereral other than Mr. Clark now, some-
one who might succeed ‘you some day and be arbitrary. Would your
director have the right to withhold funds if the police depattments
did not use the ‘color unifofii he wanted or the color shoes or-the
quality of uniform or shoes that he wanted ¢thém touse?

Attorney General Crark, Heé has to have broad discretion, and in
theory he would probably have that discretion under the bill., ,

. As a practical matter, the opportunity to exerciss it would be very
limited. The police are an independent type of person, and I just do
not thihk that is a real possibility, T e . :

Senator TirurMonD. But you think he would have that-authiority?

Attornoy General CLark, Yeg,sir. = )

‘Sendtor THURMOND. Well, then, would your director also have tle
authority to say that, “We don’t think a C%lt is & very good pistol. It
doesn’t get results, and, therefore, we are not going to 5% any finds
unless you buy Smith & Wesson pistols.” - .

Would goqr director have the authority to withhold' fiinds unless
they used Srhith & Wessoripistolsy .~ = ' -

ttorney General Cr.ark. I'think if some gplice depattment sought
Fedéral funds for a type of weapon that we thought was dangeréus or
}‘1"1’31;{',}{’3" otherwise defective, that we would have a duty to with-

o 8. ' T * ‘

_ Senator TuurmonD, So the Ditector would have thie authority to
withhold funds as to'the ‘kind '6f weapon of the ‘quality of weapon
that the ¢ity police department or the State law enforcement ‘agency
would purchase? . : -

4 .

]
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- Attorney General Crark, The probability of an exercise of discre-
tion like that is very, veriv slight. It depends, unless—— L
Senator THurMoND, I am not saying how he would use this dis-
cretion, Mr. Attorney General. I am just asking, I am trying to get
at the authority the bill gives, whether he would have the authority.
Attorney General CLARK, The bill gives broad discretion.
Senator TaurmonD. It givesbroad discretion.
Attorney General CLaRrk, Yes, o
. Senator THURMOND. So your director would have the right to with-
hold funds if he saw fit uiless a policeman used the kind of weapons
that he said they must use or use the kind of uniforms that he says
they must use or use the kind of shoes that he said they must use.
ttorney General CLark, No. I think that really is very remote. It is
necessary under the bill to give broad discretion. But if it came to the
specificity you are talk‘il;g‘ ut, such an exercise of discretion would
probably violate section 408 itself, Itissounreal,
Senator THUrMOND. It isnot contemplated, butis it possible?
Attorney General CLark. I would say when it reaches the level that
you liavé now reached with shoes and uniforms and guns and all these
oher things there would begin to be control of the police department,
and there would be a violation of section 408 of the act, and, therefore,
it would be in violation of theaet. . =~
.Senator THurMoND. Well, I took up each one separately, and you
said he would have the authority, and then I summarized it and
lumped it together, and now you say you do not. What is your position
-, Attorney Genéral ‘Crare. My position is as stated that the case
you pose would be clearly arbitrary, when yoti add them iip the way
you do—in fact, any one by itself would seem highly arbitrary to me

and sotinrealisticastonot be w pogsibility,. ~ ~ ~ .
Senator THURMOND, Who i8 going to control whethet he is arbitrary
or not? He makes the final décision,doeshenot? - .
Attorney General CrArk, Well, lhei-é_are lots of checks and balances
that we have in the system, and one is wé would hope he would always
try to accomplish the purposes of the act; and if he proceeded the way
you indicated, I think the act would break down. . iy
SengtorlTn?nn‘oNiz. That is not the question. I asked you who would
call his hand if he became arbitrary. - e o
Atto‘rn?Ge’ne‘ral Crark. Well, perhaps, with you Senators up here,
you would help and there would be an Attornéy General and other

people. .. . L. Co e

) .Sgnato'r TrorMonD, That is not it. I mean in the executive branch.

‘Suppose you had a director under you or some other Attorney Getieral

who was arbitrary, and he was trying to bring about conformity in

every way, shape and form, just completely arbitrary. Now, who is

above him to corréct him# SO

... Attorney General Crarx. We. Xorked for these, 19 months under

the Law Enforcement Assistance Act. There is complete discretion in

.the director there. He can grant or not grant. There are no eriteria or
. standards set whatever, and we have not had any complaints of any

typethat youraise, . . ..

nator THURMOND. In other words, he does have the discretion but
- you donot think he would be arbitrary, isthatit? ...
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